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" INTRODUCTION

This Legal Handbook For Day Care Centers is the
result of a detailed revision and major expansion of a
handbook (Day Care Legal Handbook) developed at-Wheelock
College and wWritten in 1977 by William F. Aikman, Esq. for
the Day Care and Child Development Council of America, Inc.
This new Handbook adds nine subject areas which were not
- included in the earlier handbook. The combined result of
this expansion in subject matter and the extensive revision
of the material in the original handbook is a comprehensive
source book on those areas of the law which appear to be of
greatest concern and interest to operators of day care
centers ;

The Handbook does not address itself specifically
to the problems of family day care providers because of
funding limitations. However, much of the material in the
Handbook is relevant to the operators of family day care
programs. )
The content of this Handbook is intended to be a
distillation of the legal concepts which are involved in
each subject area covered by the Handbook. It does not
purport to be a "nuts and bolts" approach to organizing and
operating a day care center, since several books ‘of this
type have already been published. Nor is it merely a super-
ficial view of legal issues which is also available in
published materials. Rather, it is an effort to meet a need
which exists in the area of day care by providing a compre-
hensive basis from which day care centers can identify legal
issues and be aware of the laws which apply to the resolution
.of those issues. In this regard, it should be emphasized
that the Handbook is intended to be a guide for day care
centers and not a source from which they should expect to
receive specific answers to particular issues. These an-
swers will always require the applicat;on of local law to
the partlcular fact situation at issue and frequently will
requlre the advice of a lawyer.

. In writing this Handbook, an effort has been made
to strike a balance between a style which communicates
easily to a lay audience and one which is precise enough for
use by lawyers. In fact, it is hoped that the Handbook will
be as useful to lawyers representing day care centers as it
is to the boards of directors and administrators of those
centers.
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As in the case of any effort - o 'oduce a general
handbook for a national audience, an efi -\ has been made to
write at a level of generalization which i» specific enough
to be meaningful while recognizing the variations in practice
between the states and their localities, and the widely
varying experiences, problems and stages of development of
day care around the country. :

°e ~  The research ‘and writing for the original Day Care
Legal Handbook, which is incorporated in revised form in " the
first six chapters of the current Handbook, were supported
in part by funds provided by the Ford Foundation. Work on
the present Handbook was completed pursuant to a subcontract
between the authors and Lawrence Johnson & Associates, Inc.
(Washington, D.C.). The funding for this project has been
provided by the Day Care Division of the Administration for
Children, Youth and Families, Office of Human Development
Services, United States Department of Health and Human
Services.

A number of 1nd1v1duals helped us in the develop~
ment of this Handbook. In particular, we would like to
acknowledge the invaluable advice and assistance received
from Gwen Morgan and Stacie Jacob Webb, both of whom also
reviewed and commented upon the Handbook when it was in
draft form, and from Lujuana Wolfe Treadwell of the Bay Area
Child Care Law Project. We would also like to¢ express cur
appreciation to Dr. 'Paulette Coleman, Préject Director for
Lawrence Johnson & Associates, who provided continuous and
helpful support throughout the project. Also, we would like
to thank Robyn O'Connell who was responsible for the physical
preparation and productigpn of the Handbook and whose patience
and skill were deeply apbreciated

|

Lawrence Kotin
Robert K. Crabtree
William F. Aikman

Boston, Massachusetts.
February, 1981
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;Chapter I

. CHOOSING AN ORGANIZATION TYPE

OVERVIEW | "
In order to avoid a multitude of potential problems,

it is important to recognize the aspects of day care which

are affected by busineéss regulations and other legal consid-’

erations. This is especially true for center program directors

who' are hired by the board to handle such matters and not
simply to run a good day care program.

In thinking about operating a day care program,
the first legal matter which must be decided is the question
of what type of organization should be used for the program.-
Esxentially, this is a matter of matching the legally permittad
types of “organization with the needs and plans of the program
operators and ccnsumers and deciding which type is most
appropriate. The decision about type of orqanization is
the initial decision around which all other legal-related
decisions will focus.: It is the decision which determines
the legal structure, as opposed to the physical structure
(i.e., the building), within whlch all thqkprogram 8 activi-
ties must take place.

There are three major types of organizational
structure which can be used for the operation of a private
day care program (i.e., one not run by a governmental agency):

sole proprietorship:

partnership;

corporation.

Two of these types, the partnership and the corporation,
each have several sub-types with important differences among
them.- The number and nature of legal rules and regulations
affecting the day care program vary depending on which of
these basic types of organizational structure it adopts.

This chapter has three purposes: (1) to outline
the major issues which should be considered when deciding
which organizational structure to use for the program, (2)
to desci-ibe the basic types of organizational structure
which can be used for programs, and (3) to compare the
characteristics of each of those organizational typesa.




No hard and fast rules can be given about which
type of organization is best for a day care program.. The
best organizational form is the one 'which most easily meshes
with the goals and intentions of those who will operate the
program, the requirements and recommendations of those who
will be funding it, and the needs and desires of those who
will use it. Only the organizers of the program themselves
can make this decision; the material in this chapter .is
intended to raise the questions and provide the information
which the organizers should consider in.the course of making
the decision. '

Often, the decision about organizationalﬂstructure
will be dictated by financial considerations. In a number

of states day care centers are required by law to be incorpo- &,

rated before they can be eligible go receive governmental
funds (for instance, Title XX funds).

&

THE MAJOR ISSUES

Whether you are éta;ting a day care centef, changing

the organizational form of an existing center, or creating
another organization which will be affiliated with a day
care center, you should think through several important
issues before making a final choice as to type of legal
organization. There are thrze major issues which should
determine the decision:

the ease of operation which the organizers

consider necessary; . ) -

the nature and extent of liability which the
organizers consider acceptable;.

the type of tax status which is désired. GII

) After the organizers of the center have thought
through their positions regarding each of these issues, it
snould be relatively clear which of the basic forms of
organization is most adaptable to their needs and interests.

Ease of Oﬁeration

Day.care center organizers need to decide the
issua of how much managerial complexity they are able to
take on and how much flexibility they think will be neces-
sary in order to keep the organization going. This deter-
mination can be made by thinking about three things: (1)
the volume and complexity of daily tasks which the indi-
viduals who will be operating the center will be able to
undertake effectively and responsibly, (2) the volume and

e



| complexity of long-term tasks which those same individuals.

will be able to'undertake effectively and responsibly, and
(3) the relative ease of making changes in the daily and
long-term operational tasks, as well as in the personnel
performing them, which will be necessary to the success of
the organization.

The daily tasks of operation include such matters
as bookkeeping, communicating with funding sources, dealing
with licensing ‘and other regqulatory agencies, dealing with
vendors, etc. The long-term tasks include such matters as
filing periodic reports with state and federal tax author-

. ities, with local and state permit-granting authorities and

[

with other official governmental agencies, as well as such
matters as preparing for financial audits and developing
reliable projections of income and expenses, staffing needs,
etc. The ease with which changes can be effected in the
opefational tasks and in the personnel performing them can

be important if the organizers are unsure of the future
directions of their venture or if they suspect that a.certain
level of operations may become too complex or too time-consuming

. to be maintalned

Nature and Extent of Liability-

The issue of the nature and ®xtent of acceptable
liability is basically a-question of the amount of potential
personal financial responsibility to which the people running
the center are willing to expose themselves. In other
words, to what extent are the people running the.center
willing to run the risks of being perscnally liable for any
expenses that might result from anything which goes wrong at
the center. The catalog of things which might go wrong is,
of course, nearly endless and includes everything from
children getting burned in the kitchen to bookkeepers being
overly generous with governmental funds. %

= &%

Are the people running the center willing to take .
the risk: (1) that something serious might go wrong, (2)
,which rasults in someone having a valid claim against the

.‘center for a considerable amount of money, (3) which the

people running the center would have to pay out of their own
pockets? Or do the center operators want the maximum amount
of protection from these risks which can be legally arranged?

In order to make this decision, it is necessary to
be somewhat familiar with the various types of liability
_which the law creates. The law imposes liability--usually
“in the form of financlal penalties--for three basic categories
of acts:



¢\

crimes; . —
-~ P .-

torts;
breaches of contract.

In terms,of the operation of day care programs, it is liability
for torts and breaches of contract which are most important.

_ Torts. A tort is a civil wrong. It*is-an act
which the law benalizes but which is ot a crime (hence the
description "civil"). Leaving a banana peel on -the floor
where someone might slip on it is-a tort if someone is
injured as a.result.  Failing to shovel the snow off your
steps before the kids arrive is a tort if a child slips and
is injured. Saying things about another person which amount
to slander is a tort. Taking home and using as your own a
piece of personal property--such as a coat=-which someone
left in the center is a tor4. Virtually any act which is
punished by the law and which is not a crime and not a
breach of contract is a tort. - (For a fuller description of

~ the varieties of torts, see the "Types of Legal Responsi-
" bility" section of Chapter VI.) -

Torts are wrongs which are committed either against
+"the person" (the body) of another individual or against
property belonging to another individual. It is not uncommon
for a certain act to be both a tort and a crime. When this
is the case, the act is sometimes given the same name, both
as tort and as crime, and is sometimes given .different
names, one to characterize the act as a tort and another to
characterize it as'a crime. An example of the same-name
category would be a situation where you -enter someone's home
. without a vrior specific invitation; this is called "trespass"
both in criminal law and in tort law. An example of the
different-name category is taking someone's coat and using
it as your own; this is called "larceny” in criminal law but
is called "conversion" in tort law. The act is the same,
it's just given a different name depending on whether you
think of it as a crime or as a tort.

Whether the act is treated as a crime or a tort is
determined ‘by the "victim" (the owner of the house or the
coat). Wherever an act is illegal under both criminal and,
civil (tort) law, the victim has  a choice &s to whether to
pursue a criminal remedy or a civil remedy. If the criminal
route is chosen, the victim will file a complaint with the
police charging you with a crime. 1If the civil route is
chosen, the victim will file suit against you demanding to
be paid "damages" (money). The victim can pursue both

remedies at the same time if s/he chooses. o -

-5~ .




. , Breaches of contract. The other major area of
civil law which carries the cornstant possibility of personal
financial liabdlity is the law of contracts. Every day care
center enters into dozens of contracts in the course of the
year. Frequently, however, the operators of the center do

" not realize that the transaction involves a contract. This
usually occurs because of the mistaken notion that a contract
has been entered into only when one signs a very formal
looking document that is written in very official language
and is labelled "Contract" or "Agreement" at the top. In
fact, binding contracts can be entered into in a number of
different ways and do not require any particular formalities~--
not even a written statement. '

A trinsaction does not neéed to be called a contract
by the parties in order to be a contract. A mere purchase
order can be a contract if properly issued by the center and
properly filled by the vendor. An oral contract may be
.entered into which is just as binding as the most official-
looking written contract. :

_ The essential elements of a contract are explained
in Chapter V. 1If these elements are present in any transac-
tion, a valid.contract has been entered into. Valid contracts
are said to be "binding" on each party. This means that .if
one party violates a condition of the contract--"breaches"
it in legal terms--then he or she becomes legally liable.to
the other party for the financial consequences of that
breach. :

, In terms of amount of potential ultimate financial
iiab;lity, torts give rise to much greater concern than
breaches of contract since, usually, the amount of loss
caused by a tort is much greater than that caused by a
breach of contract. On the other hand, the amount of loss
from a breached contract can be substantial if a day care
center is a reasonably large operation, and if it breaches a
major contract such as a lease (which is considered to be a
contract in most states). In addition, as is explained in
Chapter V, it is possible to protect against tor%: liability
through insurance but, with certain limited exceptions, no

~such protection is available against liability for breaches
of contract. . ’ .

s

S ‘" Because of ‘the obvious tremendous impact of becoming
personally liable for the financial consequences of a. tort

or a breach of contract, many people choose the legal form"
for their day care program which minimizes this potential
liability. The form which givés the most protection against
personal liability is the ccrporation, as is ‘explained later
in this chapter. '



Tax Staﬁus

- Profit-making centers. For day care centers.which
aré being organized on a profit-making basis, the issue of
the type of tax status poses a four-part question: Who gets
taxed, when, at what rate, and involving how much paperwork?

: The question of who gets taxed involves deciding

. whether the individuals operating the center prefer to take
the center's income as their own and pay taxes on it person-
ally or whether they prefer the center--as an organization--
to pay its own taxes in which case the operators take their
personal income only in the form of salaries and dividends.

Thequestion—of-when-taxes are paid simply involves
remembering that, depending on the type of organization and

on the amount of income involved, various taxes may have to

be paid at different times, e.g., annually, quarterly,

monthly, etc. '

, The question of tax rate is a reminder that the
income of corporations is taxed at a different rate from
that of individuals, and also that individuals themselves
are suhject to a wide range of rates. This must be taken
into consideration when trying to decide the most advanta-
geous form of organization. B :

The question of paperwork is a reminder that the
amount of paperwork (returns, reports, forms, notices, etc.)
required by federal and state tax authorities varies, depending
on the legal form of organization adopted for'the day care
program. -

The implications of each of these questions will
‘become clearer after reviewing the material in the next two
sections of this chapter. :

. Not-for-profit centers. Except for the amount of.
paperwork required to be filed, the four questions just
outlined above need not concern a not-for-profit day care
program, provided the program has filed for federal tax-exempt
status. For programs which are to be operated on a not-for-
profit basis, the major tax issue is whether they are organized
and operated in a manner whch makes them eligible for tax-exempt
‘status. The details regarding tax-exemption are discussed
in the next section; at -this point--the time of initial
choice of organization form--it is‘important only to remember
" that a center must be organized as a not-for-profit corpora-
tion before it can be eligible for tax-exempt status. There
is no such thing as a tax-exempt, partnership or a tax-exempt

‘sole proprietorship.




TYPES OF ORGANIZATIONS

As indicated earlier, there are three basic types
of organizational structure within which a day care center
can be operated: sole proprietorships, partnerships, and
corporations. And both partnerships and corporations have
severdl different sub-types, the differences among which
have important implications for day care operators.

Sole Progrietorshigs

The sole proprietorship is the simplest of all

. types of organization. Indeed, in its most basic form, it

is not really an "organization" in the literal sense at-all;
it 'is merely a single individual engaged in some self-employ-

ment activity. —However,—even—in-that-basic£form
certain business regulations and other legal rules which
apply. Therefore, it is classified as a form of organization
in the legal sense even if there is, in fact, no real "organ-
ization" of any sort to support the indiviqzal S
On the other hand, since "sole proprietorship" is
a legal category and not a literal description, it is just
as possible for a very large organization, composed of
dozens of employees, to be a sole proprietorship as for a
single individual to be one. The determining factor is
simply whether the entire operation, no matter how large or
small, is owned by one parson who has no partners and is not
incorporated.

With only one exception, there are no particular
formalities required in order to create a day care center as
a sole proprietorship. The one exception relates to the
requirement that a "True Name Certificate" be filed if the
person operating the center is operating it under any name
other than the person's own name. For instance, if Jane
Jones is operating a center she calls the Happy Times Child
Center, a True Name Certificate would have to be filed or
Ms. Jones would be in violation of state law (or local law
in some states). (For datails concerning True Name Certlfi-
cates, see Chapter II.)

Partnerships

The partnership is the type of organizational form
most oriented toward the needs of people who do not want the
total responsibility involved in running a center as a sole
proprietorship but who also do not want the complexities
involved in running a center as a corporation. The law
recognizes two different types of partnerships: general
partnerships and limited partnerships.



General partnerships. A general partnership
exists when two or more individuals associate together for
the purpose of engaging in any business activity, including
running a day care center, and their association is based on
equal status for each partner. This premise of equality
means that each partner: ‘

has an equal responsibility with regard to the
center's debts or other obligations;

. has made equal contributions to the organization.

The contributions need only be equal in value; they do not

need to beé contributions of the same nature. Thus, one

partner might contribute a certain number of hours per week

of time but make no financial investment while another

partner mi@ht_suppty—the—cash-needed—te—s%af%—eperations—and_____

a third partner might supply the furniture and equipment for:
the center.

It is important to realize that -the-equality among -
partners upon which a general partnership is based is a
right but not an obligation. With regard to decisions,
every partner has the rlght to participate in making the
decisions about the center's policies, personnel, opera-
tions, etc., but is not required tc do no and may freely
give up the right thereby allowing the remaining partner(s)
t2 make the decision alone. Similarly, each partner has the
right to expect equality of contribution from the other
partners, but that right does not need to be enforced if the
partners are content vith an "unequal" situation.

However, the opposite is true with regard to .
responsibility. There is an obligation of responsibility on
the part of all partners. All partners are equally respon-
sible for the debts and other ‘obligations of the organization
and this responsibility can be enforced by any third party;
the partners cannot agree that one partner will bear no :
financial responsibility for the center. This legally-im-
posed equal responsibility is the core feature of .a general
partnership and should be kept very clearly in mind before
deciding to operate a day care program through this mechanism.

Limited partnerships. Obviously, there are some
people who would be interested in being part of a partnership
running a day care center if there were a way of avoiding
the obligation of responsibilty discussed above. There is a
way of doing that to a certain extent. The method of accom-
plishing this goal is to create what is called in law a
"limited partnershlp rather than a general partnershlp

pi
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In a limited partnership there must be at least
- one general partner (there may be any number more than one)
and at least one limited partner (again there can be any
number more than one).

The limited partner is "limited" with regard to
the all important matter of financial responsibility. A
limited partner is responsible for the debts and other
obligations of the center only to the extent of the contri-
bution of assets which the partner: originally made. In
other words, if Jane Jones is a limited partner in the Happy
Times Child Center and her original contribution to the
center was one thousand dollars in cash and five hundred
dollars worth of furniture, the maximum amount for which she
could ever be held liable in terms of the center's debts
would be fifteen hundred dollars. For the general partners
in the Happy Times Center, there is no limit to their respon-
sibility, their personal financial liability for the debts
of the center extends to whatever the debts would total
(divided equally by the number of general partners, of
course)-even if-this results in liability for an amount -
which is hundreds of times the value of their initial con-
tribution.

ar In order to qualifiy for such limited liability,
however, the limited partner must give up most of the rights
which the general partners have. In particular, the limited
partner has no voice in the daily decisions concerning the
center and cannot participate actively even in major decisions
unless they concern matters which have an important effect
on the center's finances. .

Limited partners are really investors who are
treating the day care center as an investment. In return
for contributing a certain amount of funds to get the center
started, or to maintain it, they are entitled to a certain
percentage of the center's profit--if and when it has any.

Thus, limited partners share neither the burdens
of running a center nor the potential financial liabilities
‘from its operation (other than to the amount of their contri-
bution). Therefore, a typical reason why those who plan to
be general partners would agree to form a limited partnership
with one or more limited members, rather than a regular
general partnership, is that they cannot make their day care

. center a reality without the limited partner's contribution
in cash or in kind. An organizer may also choose this
structure in order to retain control over the center rather
than to share it with several partners.

-10- 16




Capacity to be a partner. Thus far our discussion
- of partnership has assumed that the partners, whether general
‘or limited are human beings. This need not be the case,
however. It is perfectly legal for a corporation to be one
of the partners in .a partnership; it is also legal for a
sole proprietorship to be one of the partners in.a p?rt-
nership. And a partnership could be composed of a com-
bination of a corporatien, a sole proprietorship and a human
being (who is called a "natural person” in the law). Thus,
for instance, the Happy Valley Area Child Welfare League,
Inc. (a corporation) and the Happy Times Child Center (a
sole proprietorship run by Jane Jones), and David Drew, a
"natural person" with some money to invest, might together
form a partnership to run a center in addition to the one
Ms. Jones is already running, or perhaps even a whole net-
. work of centers.

Corporations ' —— e e S

While it may seem odd at first to think of an
impersonal entity such as a corporation as an appropriate :
structure through which to run a day care center, in fact, -
in many situations a corporation is the most appropriate
structure for operation of a day care center. The explana-
tion for this conclusion lies in the many special advantages
the law confers on people who conduct any sort of business
through the corporate form. Those advantages will be detailed
'in the next section but, first, it is important to have some

_ basic knowledge about corporations before. being able to
consider in ‘an intelligent manner whether to incorporate
your day care center. The most elemental piece of infor-
mation is that corporations come in two categories:.

profit;
not-for-profit.
Not-for-profit corporations may be either taxable or tax-exempt.

Profit or not-for-profit. An enormous amount of
confusion has resulted from the tendency of people to use
the phrase "nonprofit" in place of the proper: l1egal phrase
"not-for-profit". Use the of the phrase "nonprofit" has led

- people to reach what seems to them an obvious conclusion--
the organization is not permitted to make a profit. This is
not true. It is both permissible and indeed common for
corporations organized as ' not-for-profit corporations to
succeed at making a profit and, on the other hand, for :
corporations organized as profit-making corporations to fail
to make a profit.
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The essential differences between a profit corpo-
ration (for instance, General Electric) and a not-for-profit
corporation (for instance, the Day Care and Child Development
Council of America, Inc.) do not concern whether the corpo-
ration's income exceeds its expenses (i.e., whether a literal
"profit" is made). The essential differences concern the
purposes, powers and responsibilities for which the corpora-
tion is organized and operated. Thus the core issue is
whether the center was organized for the purpose of being a
profit-making endeavor and not whether, in fact, the center's
income exceeded its expenses.

. It is true that a day care center could not be
organized as a not-for-profit corporation if the organizer's
purpose in establishing the_ center in the first place was to
run it as a profit-making business. But, if the center is .

. organized on a not-for-profit basis, and it makes a surplus
————thas income in excess of exXpérises) somé years, it doesn't
need to "give back" the surplus which could be called its
"profit". It can use that money to increase salaries, or
purchase equipment, or hire additional staff, or have reno-
vations done, or put it—in a fund to be spent-on similar i
purposes in future years.

The only legal restriction is that the money must
be used-in some way which furthers the purposes for which
the center was created. (These purposes are outlined in the
initial document you file in order to get incorporated).
The profit cannot be paid out to the organizers, or other
financial supporters, as dividends. So, a not-for-profit
day care center can legally make a profit but it cannot pay
that profit over to its organizers or others in the way a
center incorporated as a profit corporation could. It can,
however, reward paid staff for their efforts through‘using
any profits to increase salaries. '

. Taxable v. tax-exempt. All corporations formed
for profit-making purposes are automgtically subject to

taxation. Many people therefore assume that all organiza-
tions formed as not-for-profit corporations are automatically
tax-exempt. This is not true. The organizers of a not-for-
profit corporation must file an application for tax-exemption.
They do not receive tax-exempt status automatically merely
by virtue of being a not-for-profit corporation. Failure of
a not-for-profit corporation to file for tax-exemption could
potentially lead to a great deal of difficulty with the
Internal Revenue Service (IRS) and with state tax authori-
-ties. A not-for-profit corporation which has not filed for
tax-exemption or, having filed, has been denied an exemption
is subject to taxation.
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Another assumption which has been made by some
operators of day care centers is that if an organization has
received tax-exempt status from the IRS, it is automatically
exempt from state taxes. This is not true in most states.
Again, an application for exemption from state taxes must be
filed with the -appropriate state authorities. While in many
states the application will be granted automatically if
federal tax exemption has already been obtained, the day .
care center will not be exempt from state taxes until that™
application is granted.

~

CHOOSING AN ORGANIZATIONAL STRUCTURE: COMPARATIVE CHARACTERISTICS

There are many legal differences in the powers,
duties, liabilities and other aspects of the forms of organ-.
ization we have been considering (sole proprietorship,
" partnership and corporatlon) Of these differences, there
are perhaps half a dozen major ones and it is these vhaich
should be the determining factors in deciding what legal
form to choose for a day care center. These major differ-
~ ences in - organizational-characteristics involve:

The extent of personal financial liability
which could be imposed on the operators of
the center;

The nature of the decision-making processes
-which the center may use;

The ease with which the original operators of
the center may transfer it to others or change
its basic form; -

The types of tax obligations which are incurred; *

The requirements regarding what happens when
the center "goes out of bu51ness

The extent of the paperwork involved in creating
and in operating the center.

The following discussion will summarize the rules regarding
each of these points for each of the forms of organization.

Characteristics of Sole Proprietorships

In a day care center organized as a sole propri-
etorship, the owner (who is usually also the operator) has
full personal liability for the financial conséquences of
all aspects of the center's operation. This includes liabil-
ity for debts, for breaches of contract, for torts, for

3
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taxes and tax penalties; for regqulatory fees, etc. The
liability is said to be "full" because it is not limited in
amount; all the center's obligations must be met from the
owner's personal funds (including the value of assets such
as cars) no matter how large the obligation (including
obligations in amounts which exceed the owner's total per-
sonal funds). .

Although there is full liability, the sole propri-
etor also has full decision-making authority. There are no
restrictions of any type about the decision-making process
and the sole owner may do with the center whatever the owner
wishes whenever the owner wishes and in whatever manner the
‘owner wishes (consistent, of course, with any governmental

licensing or other regulations generally applicable to day
care centers).

-A-day care center run as a sole proprietozrship has
free and immediate transferability. The owner can sell the
center at any time to anyone the owner wishes or give it
away to another individual or to any organization or simply
close it and go out of business.

The income from a sole proprietorship center is
treated as the owner's personal income and therefore there
are no non-individual tax obligations or forms to be filled
out. The owner simply reports the income earned from the
center on Form 1040 after filling out Schedule C (Profit or
Loss from Business or Profession). It is on Schedule C that
the owner will report the center's grcss income and itemized
expenses and whether thege resulted in a net profit or loss
for the year. : ¥

If the owner-operator of the center decides, for
whatever reason, not to run the center any longer, there are
no restrictions on going out of business. The owner may ,
simply stop caring for the children and pay any outstanding
debts of the center. Nothing else is involved. The legal
life of a sole proprietorship organization ends whenever the
sole proprietor says it does (subject, of course, to existing
contractual obligations to parents and others and to regula-
tory requirements, such as prior notice to affected parties).

, There is almost no paperwork involved in the
creation of a sole proprietorship. Only one document is
required to legally open a center as a sole proprietor and
that one is needed only if the center is given a name other
than the owner's name. (This document is the True Name .
Certificate referred to on page 13). There may, of course,
be other documents required of all centers, no matter what
their form, by licensing and other regulatory authorities.
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Characteristics of Partnerships

In day care centers which are operated as partner- ’
ships, all general partners have full personal liability for
financial obligations of the center to the same extent that
they would have if they each were operating the center as
‘sole proprietors. What distinguishes the general partner-
ship from the sole proprietorship with regard to liability,
however, is that each partner has the right to demand that
every other partner share equally in any financial obliga-
tions. As indicated earlier in this Chapter, in a partner-
ship where there are limited partners, the limited partners
are personally liable only to the extent of their capital
contribution. The capitzl contribution is the total value
of whatever the limited partner contributed to the formation
of the center whether the contribution was in the form of
cash, furniture, equipment or other assets.

In a general partnership, each partner is co-equal
in decision-making and, as a result,.each partner has full
authority to make binding decisions independently of the
other partners. This means that any decision which any

_ partner makes, for instance, to purchase a typewriter or to
admit a child to the centér or to order food-from a-grocery, .
is binding on the organization--and on the other partners
personally--even if the other partners never knew the deci-
sion was made. This aspect of the law of partnership is one
which is overlooked by many people thinking about operating
a day care program as a partnership. :

A partnership has only very limited transferability.
A partner may sell or give away her or his interest in the
partnership only if all the other partners consent to such a
transfer. By law a partnership is automatically dissolved
whenever one of the partners dies. A center operated by a
partnership can legally operate after the death of one of
the partners only if the surviving partner# form a new
partnership, or some other form of organization, to continue
the activities. No change in basic organizational form, for
instance from partnership to not-for-profit corporation, can
be made without the consent of all the partners.

As with a sole proprietorship, people running a
day care program through a partnership will have only individual
- tax obligations. Unlike a sole proprietorship, however, the
‘partrership does have to file an informational return,
called Form 1065, even though the income the partners receive
from- their day care program is taxed to them as individuals.
There is no separate tax on partnerships.

‘By law, a partnership automatically goes out of
business whenever a partner withdraws from the "business" or
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dies or becomes perﬁanently incapacitated or becomes insane.
As indicated above, the surviving partners must form a new
organization if they wish to continue their day care activi-

ties once one of these events occurs.

Depending on whether the partnership is a general
one or a limited one, there will be only one or two documents
required.to operate a day care program in a partnership
form. 1If a general partnership is the chosen form, only a
True Name Certificate will have to be filed. 1If there are
limited partners involved also, a Limited Partnership Certi-
ficate must be filed in addition to the True Name Certificate.
Although no other documents are legally required in order to
operate a day care partnership, it is desirable in-most
situations to prepare a Partnership Agreement. All of these
documents are discussed’in the next chapter.

Characteristics of Corporations

While partnerships and sole proprietorships have
some important characteristics in common, corporations are
quite different with regard to the major issues of concern
to day care providers.

o= ——1f--a-day- care program is_run by a corporation, no-
" 'matter whether for profit or not-for-profit, -the corporation
Will have a legal existence separate from that of any of the
people who create or operate it. It is this separate entity,
the corporation, which incurs any financial liability arising
in the course of providing day care services, no matter
whether the liability is in the form of ordinary debts or
contract breaches or tort claims or tax penalties, etc.
Consequently, there is, with only a few minor exceptions, no
personal liability for anyone involved in the operation of a
day care center through a corporation. This absence of any
persconal financial liability is the principal reason why
people choose to form corporations rather than conduct their
activities as sole proprietorships or partnerships. With
regard to day care programs, which typically are run on a
fairly small scale, this lack of liability feature will
frequently be the most important element in the decision
about which organizational form to choose. ‘

. The corporation will have a Board of Directors
which is legally charged with the responsibliity for making
all major decisions regarding the activities of the-center.
As indicated above, however, the members of the Board will
not have any personal liability for those decisions or for
" any other actions, with only the following exceptions:
Board members can be held personally liable for the failure
of the corporation to pay withholding taxes on employees'
salaries, for failure to pay state unemployment taxes in
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some states, for fraud, and for groSs negligence in thé&r'
"duties as Board members (where the negligence resulted in
some financial loss to the organization).

‘In a day care program operated by a corporatlon,
there must be a formal decision-making structure. All major
financial and policy decisions, including such matters as
‘the program's rules on admission of children, must be made
by- the Board of Directors or someone acting on general
instructions from the Board. Normally, the Board will .
delegate considerable decision-making authority to a salaried
chief operating officer with an appropriate title such as
center director, executive director or president, but the
Board remains responsible for that person's actions. This
officer, in turn, will be empowered by the Board to further
delegate some matters to staff members, for instance, to a
head teacher regarding program questions and to a bookkeeper
regarding fiscal questions. Although an executive director
may run a day care program in fact, on a day-to-day basis,
she or he has only those powers granted by the Board. Any
major action which an executive director takes which is not
based on advance instructions ‘from the Board is binding
(i.e., legally enforceable) on the organlzatlon only if the
Board subsequently ratifies the director's action. (There
are some exceptions to this general rule which are mentioned
in Chapter VI: Liability and Board/Director/ Staff Legal
Relationships. ) o : : o ]

In a corporation, the issue of transferability is
complicated to a greater extent tlan in the other organiza-
tional forms. If the corporation is organized for profit,
there will be shareholders and those shareholders can trans-
fer their interest in the organization (their shares) by
sale or gift at any time they choose. Unlike the situation
with partnerships, such transfer does not have any effect on
‘the legal existence of the organization. A corporation
exists as a legal entity forever unless it is formally
dissolved by the Board of Directors or by a court.

If the corporation is organized on a not-for-profit
basis, no one has any ownership interest in it to transfer.
If the not-for-profit corporation has acguired tax-exemption,
very . strict rules govern the manner in which any of its
assets can be transferred to another organization or to any
individuals. Basically, individuals may not receive anything
of substantial value from a tax-exempt organization except
‘as payment for services rendered. And the organization may
not pay over funds to any other organization except as
payment for goods and services rendered or as a donation to
some other tax-exempt organization. Transfers of decision-
making responsibility are accomplished simply by electlng
new members to the Board of Directors ‘
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_ Regardless of whether the individuals running an _
incorporated day care program are doing so on a taxable or a
tax-exempt basis, they will have to file numerous tax forms
in addition to their own individual income tax forms. There
- are geveral varieties of both annual and quarterly tax
returns which must be filed. The forms on which this is
done differ depending on whether or not the corporation is
tax-exempt. The forms which an exempt day care center must
file are discussed briefly in Chapter IV on Establishing the
Program." The important point to remember is that you will
be under the legal obligation to file these returns in an
accurate and timely manner if you decide to incorporate your
program rather than run it as a sole proprietorship or
partnership. ' :

: When an organization is incorporated, its manner
of going out of business is regulated by state law in a
fairly strict way. Since there are many differences from
state to state, it isn't possible to summarize them here.

If the organization is also tax-exempt, the manner in which
it goes out of business 'is also regulated by federal law and
it is the federal regulation which is most important. The
core of the federal rule is that when a tax-exempt organiza-
tion goes out of business it must give away to some other '
tax-exempt organization(s) any assets it has left over after
paying its debts. No assets can be kept by the staff,
directors, or members of the organization.

Usually, this rule poses no problem because most
tax-exempt organizations go out of business because their -
assets are inadequate to meet their debts. However, that is
not always the case, and people considering incorporating a
tax-exempt day care program should clearly understand that
any assets the organization may have whenever they decide to
terminate it are not "theirs"; they belong to the corporation
and federal law requires-the corporation to give them awvay
to another tax-exempt organization.

In order to organize and then operate a day care
program on an incorporated basis, a wide variety of documents
are required. Some of these have to be prepared and filed
only once while others must be prepared on an annual, quarterly
or, occasionally, .even more frequent basis. Among these
documents are the articles of incorporation, the by-laws,
minutes of Board of Directors' meetings, statements of
financial condition and minutes of the annual meeting of
members, all of which are discussed .in Chapters II and III.
When all these documents are added to those which are required -
‘by state’ licensing authorities and to those already mehtioned
relating to taxes, it should be apparent that operating an
incorporated program can involve a very considerable amount
ot paperwork. This is the price the state exacts in return
for giving you the freedom from personal liability which
incorroration brings. .
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Chépter II

FORMING THE ORGANIZATION

"~ As the previous chapter has explained, it is
important to give careful consideration to the type of
organization which best suits the needs and plans of the
individuals and groups who will be operating and using the

-day care center. The decision about type of organization is
the initial decision from which all other legal-related -
decisions flow. It is the decision which determines the
legal structure, as opposed to the organizational structure
(staffing pattern) and physical structure (building), within
which all the center's activities must take place. °

) This basic decision regarding type of organization
should be made after thinking through the three major issues
discussed in Chapter I: ease of operation, nature and
extent of liability, and type of tax status.

Once the decision concerning the most appropriate
type of organizational structure has been made, the next
task is to take those steps which are required by law for
- the proper formation of the organization. These steps are
set forth in state law, and, to a much lesser extent, local
law. It is very important to follow these steps carefully
and ‘exactly because failure to do so can result later in
numerous legal problems which may be the undoing of the
program as well as the cause of very serious difficulties
for the individuals who formed and operate the center. .

- The 3teps reguired to properly form two of the
organizational types, sole proprietorships and partnerships,
are exceptionally simple and can be done by anyone.: The '
steps required to form a corporation are considerably more
complicated, but nevertheless can often be done without an
attorney. Where the decision is to create a tax-exempt
corporation, however, consultation with an attorney is ,
advisable because of the additional complexities created. by
the process of séeking tax exemption.

SOLE PROPRIETORSHIPS

The sole proprietorship is the simplest of all
types of organization. 1In most states, a sole proprietor-
ship is. created simply by filing the True Name Certificate
(referred to in the previous chapter) with 2 governmental
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official who is usually a town or city clerk. (In some
.8tates this document is called a "Fictitious Name Regis-
tration".) The purpose of the True Name Certificate is to
reveal (to creditors, to official authorities, to banks,
etc.) who the owner of the business is.

. The True Name Certificate requirement exists

" because many sole proprietorships, including most day care
centers which are operated as sole proprietorships, are
operated under a name other than that of the individual who
actually owns the organization. For example, Jane Jones may
- be operating a small center which she calls the Happy Times
Child Center. 1In this case, Ms. Jones is said to be "doing
business as" the Happy Times Child Center. "Doing business
as™ is usually abbreviated to "d.b.a" by banks, insurance
companies and businesses. Thus, for example, the official
transactions involving written contracts will be between the
bank or insurance company on the one hand and "Jane Jones
d.b.a. Happy.Times Child Care Center" on the other hand.

In many instances, however, Ms. Jones, will enter
into transactions (such as purchasing supplies or ordering
food or hiring a plumber) solely as the Happy Times Child
Care Center without any further indication of who owns the
center. The True Name Qart;ﬁlcate requirement exists to
provide such people and 'c¢rganizations a way of finding out
who actually owns the center in the event any dispute arises
(such as non-payment of a bill or injury on the premises).

: The Certificate itself is very simple. Generally,
it merely asks the name of the owner, the address of the
business. the type of business and the address of the owner,
if different from the address of the.business.

In many states the Certificate will have to be
notarized before it can be filed. This simply means that
the owner must appear before a notary public, swear that the
information in the Certificate is true and sign the Certlf»
icate- 1n the presence of the notary.

When the Certificate is filed with the city or
town clerk (or other official in some states) it must be
accompanied by a small filing fee. Usually.the notary.
public will also charge a small fee for hotarlzlng the

Certlflcate _ N

If.the center is given the name of the owner, for.
instance, "Jane Jones Thild Care Center", a True Name Certif-
icate should still be filed just to be careful although it
probably would not be required in many states. The filing
of a True Name Certificate is technically not required if
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the individual owner does not give any name to the center,
other than that of the owner.

The filing of the True Name Certificate is the
only legal requirement for the creation of a sole propri-
etorship. There are other steps, however, which must be
taken shortly after creation of the sole proprietorship, if

it is to be a properly and lawfully functioning organization.
Since these steps are common to all the types of organization
which day care centers might .use, they are described in
Chapter III on Establishing the Program. In addition to the
steps described in that chapter, the preprietor must, of
course, fulfill all requirements of the licensing agency
before beginning to operate. These will be discussed in
Chapter VII on Licensing Requirements.

PARTNERSHIPS

In the preceding chapter, the difference between
partnerships with only general partners and partnerships
which include limited partners were described and the impli-
cations of general partnership status versus limited partner- -
. ghip status were outlined. The process with regard to
formation of a partnerahlp differs depending on whether the
organization is to be composed solely of general partners or
is to 1nclude one or more limited partners.

General Partnershlps

In order to form a general partnership, all that
is requlred in most states is that a True Name Certificate
(or "Fictitious Name Registration") be filed with the clerk
of the city or town in which the day care center is going to
be located. As with the sole proprietorship True Name
Certificate discussed above, the partnership True Name
Certificate usually must be notarized before it is filed in
the clerk's office. It .asks for the same information--owner's
name and address, location of the center if not at the
owner's address, etc.--as was described above. The filing
fee which must accompany the Certificate is usually the same
as the fee for sole proprietorships.

Thus, if Jane Jones and David Drew wish to run the
Happy Time Child Center as co-owners with equal responsibility
for the organization, they merely file the True Name Certificate
and take the ‘other steps described in Chapter III on Establishing
the Program and they will have fulfilled all the legal
requiréments for the creation of the center as a general
partnership.
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However, the co-owners would be well-advised to
take an additional step and prepare what is called a Partner-
ship Agreement. A Partnership Agreement is a document which .
describes all the facts concerning the way the co-owners
intend to establish, operate and, if necessary, terminate
the organization. The preparation of such an Agreement is
highly advisable because it forces the co-owners to think
through their answers to a number of important questions at
the very outset of their endeavor.

The typical Partnership Agreement will state what
the partners have decided with respect to such issues as:

How the profits (or losses) will be distributed;

'How much capital and in what form (cash,
furniture, etc.) each partner is contributing;

Who will be responsible for daily management
of the center; -

How major decisions will be made (unanimous
vote, majority vote, etc.);

Whether the books will be kept on a cash or
accrual basis and on a calendar or fiscal
year;

The manner in which an interest in the‘part-
~nership may be sold or transferred.

it is advisable to decide these and similar issues
at the very beginning for three reasons. First, it is
always better to think through such concerns when there is
time for full discussion, reflection and reconsideration
rather than making decisions hurriedly under pressure.
‘Second, even partners who know each other well in non-business
situations have a way of seeing issues from different perspec-
tives; therefore, it is unwise to assume your partner will
reach the same conclusion you would on some undiscussed
issue. And third, even partners who are the best of friends
may forget what was agreed to long ago, Or may change their .
minds once the situation has soured for some reason. .

It should be remembered, of course, that although
the True Name Certificate is all that is required in order
to form the partnurship, the partners must still comply with
all the other leg:l requirements regarding licenses, permits,
etc., in order to be entitled to run the day care center.
Mcst of these requirements are discussed in subsequent
chapters.

©T -23- - RJ



The right, if agreed upon, of partners to
receive property or services other than cash
(such as free day care) as compensation;

‘The period of time during which the partner-
ship will exist;

The circumstances under which additional ' \
- partners can join the partnership;

The order of priority, if any, in which
partners will be compensated.

And, of course, the form also requires the full name and
residence of each partner, the -location of the business (the
day care center), the name of the partnership, etc.

Many of the issues which must be resolved in order
to file the Limited Partnership Certificate are also issues
which are usually addressed in the Partnership Agreement
discussed earlier. Therefore, any group of people who are
considering operating a day care center through-the limited
partnership form of organization would be well advised to
prepare a Partnership Agreement for themselves first and
then simply fill out the Limited Partnership Certificate on
the basis of the 1nformat1on contained in their agreement.

As with general partnerships there is no requirement
that there be a Partnership Agreement in order for the )
partnership to legally exist. Nevertheless, the reasons for
having a Partnership Agreement apply with even more force to.

a limited partnership than a general partnership because of
the extra complexity caused by having partners with differing
degrees of commitment and responsibility.

CORPORATIONS

The formation of a corporation for the purpose of
running a day care program may be simple or complicated,
depénding on the state in which the. corporation is formed.
The procedures through which corporations are formed are
determined entirely by state law, and the state procedures .
vary con51derab1y in complexity, In most states, the forma-
tion of a day care corporation is relatively simple.

In every state there are certain procedural rules
which differ depending on whether the day care program you
are incorporating is going to be run on a not-for-profit or

- a, profit basis. In most states, this profit/not-for-profit
-distinction is the basis for four differences: (1) Profit
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organizations and not-for-profit organizations are created
by £filling out different official forms and by filing those
forms with different state offices, (2) the profit forms
will require you to answer questions about stock and stock-
-holders, while the not-for-profit forms will inquire about

"members" of the organization and their rights, (3) if you
are incorporating on a not-for-profit basis, you must care-
fully limit the statement of organizational purposes and
powers in ways that satisfy the concerns of the Internal
Revenue Service (if you intend to seek tax exemption), and
(4) usually the filing fee for creating a profit corporation
is much greater than for a not-for-profit corporation,
frequently as much as five times greater.

It is beyond the scope of this Handbook to explain
‘in-detail the differences from state to state in the process
of forming a corporation. Wwhat this section will do is to
summarize the matters which are common to almost every
state's requirements. In a large number of states, these
will be the only requirements; in a few there will be many
others as well, but those listed here should be the core of
the process.

Basically, there are four major steps involved in
the incorporation of a day care program:

-

Preparation of articlos of incorporotion;
Preparation of by-laws;

Conduct of initial‘incorporator's meeting;
"Filing of articles and other doécuments.

In somé states, by-laws are not required for incorporation.
However, they are always required by the IRS as a pre-condi-
tion to tax exemption even if the state doesn't require them
for 1ncorporation

If you are creating a not-for-profit organlzation,
once these steps are completed and you have received official
confirmation of corporate status, you may file an applica- ‘
tion for tax-exemption. But, since the process of getting a
~ tax-exemption is completely separate from the process of
getting incorporated, it will not be discussed here.

Articles of Incorporation

Every state regquires the preparation of articles
of incorporation (sometimes called the certificate of incor-
poration, charter or articles of organlzatlon) as a principal
.step in the incorporation process. In most states, it is
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the first step. Each state issues, usually free, an official
~form for an . organization's articles of incorporation, and

this form is usually obtained from the same state office

where it is filed after being filled out (usually the' Secre-
tary of State's Office or Department of Corporations). The
form will contain a number of questions which must be answered
by the "incorporator(s)", which is the name given to the
person(s) who sign the form and thus are the organization's
legal creators. (See page 27 regarding incorporators.)

The questions on the articles form primarily
concern three matters: the purposes for which the organ-
ization is being formed, the powers which the organization
will have, and the members of the organization. It is best
to state the purpose of the organization, simply and briefly.
If the day care program is to be tax-exempt, and not-for-profit
incorporation articles are being filed for this reason, it
is very important to write the purpose statement in language
which is acceptable to the Internal Revenue Service for
classification as an "educational" or "charitable" organiza-
tion. To be safe, it is usually a good idea to include a
sentence restricting the organizations' purposes "to those
permitted under section 501(c)(3) of the Internal Revenue
Code of 1954 or its successor sections in subsequent revenue
codes". (The IRS will provide a free pamphlet on obtaining
tax-exemption.)

With regard to the powers of the organization
questions, a day care program beiny incorporated on a profit
basis will want to claim all powers normally granted to
corporations under state law. This can be-accomplished
either by a simple sentence making such a claim or, to be
more cautious, actually listing all the powers (purchase
property, make and receive loans, form pension plans, etc.).

' The list can probably be obtained from the same office where
the articles form is obtained. For a program being incorpo-
rated on a not-for-profit basis and intended to be tax-exempt,
certain powers normally granted to corporations may not be
claimed because they would render the organization ineligible
for tax-exemption. This problem can be dealt with in two
ways: (1) by simply claiming "all those powers permitted to
be exercised by not-for-profit corporations in (your state)
-which are also permitted to be exercisoed by organizations -
exempt from taxation under section 501(c)(3) of the Internal
Revenue Code of 1954 or its successor sections in subsequent
revenue codes". (2) The alternative is to list specifically
all the powers normally.available and then follow the list
with a statement restricting the organization to the use of
those powers permitted under section 501(c)(3).
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With regard to members of the organization (in a
not-for-profit center) or shareholders (in a profit center),
the questions usually relate to the rights and duties of
these individuals. Some states have abolished outright the
requirement that not-for-profit corporations have members
and most states permit the people who serve on the Board of.
Directors to be the members (they simply "switch hats" at
meetings depending on the kind of action they are taking).
To avoid unnecessary complexities and additional paperwork,
it may be desirable to avoid having members in states where
that is permissible. The additional paperwork is created by
the fact that the members and the Directors are required to
hold separate meetings, maintain separate records, file
separate reports with state agencies, etc. On the other
hand, in some situations, there may be reasons interrnal to
your group why it is desirable to have both members and a
Board of Directors; this will most often be the case where a
large number of people are involved in the day care program,
as for example in a parent corporation. Typically, in such
a situation, the Board of Directors will take greater respon-
- sibility for financial matters and regulatory agency issues
‘while the members, who usually are all parents, are more
concerned with policy regarding curriculum and related
quality of care issues. Often, the Directors report to the
members on all matters. :

The articles form will also inquire about a number
of other less complicated matters including the names of the
initial Board of Directors, the names of the initial officers,
the date selected for the annual meeting, and the date
selected for the end of the fiscal year.

By-Laws

In most states, formal by-laws must be prepared as
part of the incorporation process. In those few states
where they are not required, it is still advisable to prepare
them because the by-laws constitute the basic rules under
which the organization will conduct its affairs and set out
the manner in which orderly decision-making will take place
and by which power can by smoothly transfered. Essentially,
an organization's by-laws are its rules for determining four
things: (1) who has the power; (2) to make which kinds of
decisions; and (3) when these decisions can be made; and
(4) how or in what manner they must be made.

: Usually, the state simply requires that an organ-
ization have by-laws; it doesn't prescribe what can go in
them. In a limited sense it does control the content of the
by-laws, however, by prohibiting them from containing -any-
thing contrary to the contents of the articles of incorpora-
tion. In addition, the Internal Revenue Service will review

~
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the by-laws of any organzzation which applies for tax-exemp-
tion. Therefore, any day care program intending to be
tax-exempt must be careful not to put matters in the by-laws
(additional organizational purposes and powers, for instance)
which might jeopardize eligibility for tax-exemption. With
“these two exceptions, the incorporators are generally free
to put whatever they like in the by-laws. «

Incorporators' Meeting-

Every state requires that the articles of incorpo--
‘ration be signed by an incorporator and some states requiie
several, usually three, incorporators. In most states, any
person who is over the age of majority may act as an incorpo-
rator: in some states, however, restrictions are placed on
whether persons with crininal records may act as incorporators
of not-for-profit organizations.

It is the duty of the incorporators to take all
the official actions required to bring the corporation into
legal existence. These actions include preparation of the
articles of incorporation, preparation of the by-laws, and a
series of acts which are to be taken at what is called the
initial meeting of incorporators (which is usually the only
meeting they are legally required to hold). At the initial
meeting, the incorporators must, by formal vote, take the’
following actions: (1) adopt the name of the corporation;
(2) approve the articles of incorporation; (3) approve the
by-laws; (4) elect the initial officers and Board of Directors
(who will serve only until the first meeting of members);
(5) authorize the issuance of stock, if the corporation is
organizedi for profit; and (6) vote to file the articles of
incorporation with the appropriate state office. Formal
"minutes" of these actions should also be taken. These
"minutes" can simply be a piece of paper on which all the
votes takern at the meeting are listed, together with the

/' names of those who voted (the incorporators). The minutes

should be dated and signed by each incorporator.

Once the state approves incorporation and a corpo-
rate charter is issued, the incorporators go out of existence.
The persons who served as incorporators no longer have any
duties, responsibilities or poWers regarding the organization.
"From the moment of approval onward, all authority in the
organization lies with its members, if it has any, and with

its Board of Directors.
-

Filing the Articles

In most states, the articles of incorporation are
filed with the same state office from which the blank articles
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form was obtained. "Filing", in most cases, simply means
taking the document to the office and handing it over to a
clerk, together with a check in the amount of the filing
fee. In a few states, the articles must be approved by a
local court before they can be filed.

Usually, the incorporator will be required to file
the by-laws along with the articles of incorporation and
often will also be required to file the "minutes" of the-
initial meeting of incorporators as well.

A check for the "filing fee" must accompany these
documents. Once the documents are filed and the fee paid,
you simply wait for the written notice that they have been
approved and the charter has been issued. The. length of
this wait varies greatly from state to state, and can take
anywhere from ten days to six months.
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Chapter III

ESTABLISHING THE PROGRAM: FORMAL ZEGAL REQUIREMENTS

Since the operation of a day care program is
legally the operation of a business, there are a number of
legal requirements applicable to all businesses which you
must fulfill in order to operate your program in a lawful
manner. There are also legal requirements regarding such
matters as licensing and permits whlch are dlscussed in
: Chapter VII: "L1cen51ng Requirements"

" EMPLOYER IDENTIFICATION NUMBER

Every organization, no matter how small, which
employs people on a regular salaried basis is required to
obtain a federal Employer Identification Number. This
includes all forms of organizations--sole proprietors,
partnerships and corporations. 1In addition, a not-for-
profit corporation is required to obtain an Employer Iden-
tification Number even if it doesn't have any employees.
Without one, it cannot file an application for tax exemption
or file the required annual information returns. Thus if
you plan to operate your day care program as a not-for-profit
corporation but don't plan to actually begin running the
program until some time after receiving official notice of
incorporation, you must still acquire the number.

An Employer Identificatlon Number is acquired by
filing an application with the Internal Revenue Service on
the appropriate form. This form may be obtained from any
local IRS office, the addresses of which are listed in the
telephone book under the heading "United States Government".
The form is very short, about the size of two postcards, and
asks about a dozen questions, such as the address of the
organization, types of activities it engages in, etc. The

. form can be filed by mail. There is no fee. :

STATE UNEMPLOYMENT INSURANCE

As soon as an organization with any employees
begins operations, it is required by most states to register
with the state unemployment insurance office, which is
usually called something like the Department of Employment
Security or Department of Unemployment Compensation. Regis-
tration is usually accomplished by filling out, and returning



by mail, a questlonnalre about your activities, your employees
and your organlzatlon 8 tax status.

If you qf;/running'a day care program as a not-for-
profit corporation, you will have, in most states, an option
to choose between two alterrative methods of participatlng
in the unemployment compensanion system. These two alterna-
tives can be called the "actual costs" method and the "con-
tributions" method. Under the.actual costs method, you do
not pay any unemployment tax or make any other payment until
a former employee goes on unemployment. . Once a former
employee begins collecting unemployment compensation, :ycur
organization is then obligated to pay the state unemployment
office’ the actual cost of the amount of benefits which it
has paid out to the employee. - If no former employee ever
goes on unemployment, you never have to pay anything. An
employer which chooses the actual costs method is, in effect,
a self-insurer. B

, Under the contributions method, you regularly pay.
the state's unemployment tax for employers at the reduced
.rate established fcr not-for-profit corporations. This rate
is based on the total amount of wages you pay and-in most
places, is not more than a small percentage of total wages.
Under this system, you make regular tax payments, usualily
quarterly, at the established percentage’ rate regardless.of.
whether any former employees have received unemployment .
compensation. Your payments under the contributions method
are similar to premiums for an insurance policy in that the
state pays all unemployment compensation claims of your
former employees, and your liability is limited to your
perlodlc payments to the system.

In most situations, the contributions method will
be cheaper in the long run if you expect to be in existence
for a while and anticipate that from time to time former .
employees will go on unemployment. If you expect to be in
existence for only a short time or if, for some reason, -you
feel confident that no former employee will leave your
program and go on unemployment, the actual costs method will

be cheaper since its costs are zero if no claims are ever
made.

Laws.relating to unemployment compensation will
be further discussed in Chapter IX, "Personnel Law: Wages,
Benefits and Working Conditions"

SOCIAL SECURITY

Any for-profit day care program which has regularly
salaried employees is required to participate in the Soci=al
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Securmty system through payment of the Federal Insurance
Contributions Act (FICA) tax. The: FICA tax is paid partially
by the employer and partially by the employee with each
"contributing" equal .amounts. The amount of the tax changes
frequently (always upwdrd), but is always a percentage of a
certa1n maximum amount of the employee's salary. The, em-
ployee's contr1but1ons are made through payroll deductions
while the employer deposits quarterly those deductions plus
an eguivalent amount from the employer's own funds.
£

A not-for-proflt tax-exempt center may choose
whether or not to partlclpate under FICA. If it does con-
tribute for three quarters, however, the IRS will treat it
as having elected to partlclpate and it will from then on be
requlred to cont1nue

S E

. b
WITHHOLDING EXEMPTION CERTIFICATES

Every organization which has employees is required
to obtain each employee's signature on a withholding exempt-
ion certificate. These certificates are the basis for
determining how much to withhold from each employee's paycheck
for federal, state and city (if any) income taxes. Each new
employee should fill out the form, 1nd1cat1ng marital status
and number of dependents, befote receiving the first paycheck.
Whenever marital status- or number of dependents changes or.
whenever, for personal reasons, the employee wants a larger
amount to be ‘withheld from each paycheck a new form should
be filled out and signed. The forms are obtained from the
Irternal Revenue Service ' and, once filled out, should be
k.ot with the day care program's offical financial records.

PERIODIC TAX RETURNS »

’ Employers are requlred to file quarterly federal
tax returns on a quarterly basis each year. The return is
filed by mailing it to thé Regional IRS Service Center whose
.address‘ will be listed on the instructions which accompany
the return. If the return is not filed on time, IRS will
assess. a penalty. ,}

-

ANNUAL TAX RETURNS ' .’

Every organ;zatzonris required to file an annual
federal tax return regaruless of whether it made a "profit"
or not, or is tax-exempt cr not. -This is true even if the
organlzatlon was not, actually operating during the year, so \
-long as it was’ legally in existence during the year L

Tod
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A day care program which is operated as a tax-exempt
corporation will be requlred to file the "Return of Organiza-

tion Exempt From Taxation" This return must be flled
within a specific time after the end of the proqram s fiscal
vear. ]

Far a day care program operated as a partnership,
. the partners must file a partnership return each year. For
a day care program operated as a sole proprietorship, the

person operating the program must file Schedule C - Form 1040
by April 15 each year. - >

All programs, no matter what their organizational
type, are required to file Form, 1099 each year if, in the
course of the year, the program paid more than $600 in fees
or any other compens:z ion to any individual who was not an
employee (for instance,> an accountant or a plumber). The
purpose 6f this form is to report to IRS that you paid fees
tb someone without withholding any taxes. This form comes
in triplicate; the day care program keeps Copy C, Copy B
goes to the person who ‘received the money, and Copy A goes

- to the IRS.

ANNUAL STATE REPORTS .

If the day care program is a not-for-profit corpo-
ration, it will, in most states, be subject to several
requirements concerning annual reports to state agencies. -
Almost every stfite requires an annual financial report.
Usually, this report is filed with the same state agency
which processes articles of incorporation. Often, there is
a penalty, which may even involve revoration of corporate
status, for failure to file the report. In some s?zhes, the
report must be signed by an independent auditor if
program had income ovzr--a certain amount during the yea@.

Many states require the filing of ~xn annual in-
formational report, usually in addition to the financial
.report. The informaticnal report requires you to indicate
the names and addrzsses of current members of the Board of
Directors, names and ..dresses of current officers, sources
of organizatic.al income, etc. In states which require both
informational aid financial reports, they are usually filed
with different state agencies and frequently are due on
different dates. _ '
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ESTABLISHING THE PROGRAM IT: BASIGC MANAGEMENT CONSIDERATIONS
N /\ . . . . .

There are a numberaof actions which every provider

of . day care services should /consider taking at the very
beginning of operations ev though in most instances there
is no legal requirement at these actions be taken. These
actions are recommended either because they help structure
the organizational affairs of the program in a sensible
manner, or because they help protect against potential
sources of liability, or for both reasons.

SEPARATE | BANK ACCOUNT

A "separate" bank account means one which is,not
the personal account of the individual operator or opefators.
With the possible exception of the very smallest sole propri-
etorship efforts, every. day care program operator should
open a separate bank account in the program's name as soon
as funds are available to open it. In most cases, this
should bhe before the program starts receiving fees for
servzces

A separate bank account is legally required for
incorporated centers. It is not required for programs
operated -as sole proprietorships or, in most states, as
partnerships--but it is highly advisable. The principal
reason for a separate bank account is to protect the oper-
ator(s) in the event any questions of financial irregular-
ities are ever raised by anyone. A second, and in many .
cases equally important, reason is that some funding sources
insist on a separate account as a condition of providing
funds. It is always wise to maintain -a separate account
when receivzng funds from a governmental agency, even if the
agency doesn't actually require it.

For an incorporated program, a separate account is
opened by having the Board of Directors vote to approve a
"banking resolution". A pre-printed form for this resolution
can be obtairied free from most banks. In many states, a
partnership must also open an account with a banking resolu-
tien signed by each partner. A sole proprietor simply opens
“an account the way she or he would as an individual, buc
opens it in the program name rather than her/his own name.
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~ The banking resolution will indicate who is author-
ized to write checks or otherwise withdraw money from the
program's account. Many incorporated programs take the
precaution of requiring that all checks carry two signa-
tures: one from an employee (usually the director) and one
from a Board member or officer. The people who are named
will be asked by the bank to sign several signature cards on
which they indicate their title (such as Executive Director
or President), home address, etc. The bank will honor
* checks and other items only if signed by authorized people,
and will continue to honor them until given notice in writing
not to. Usually, this notice is accomplished by filing new
signature cards without the name of the person who is no
longer authorized. For an incorporated program, a new
banking resolution must also 'be filed. Until “these 3teps |
are taken, a person oridinally authorized is still legally"
permitted to sign checks, even if the person has been fired
from the program's staff. .

-~

PERSONNEL POLICY STATEMENT

In any program with more than three or four em-
ployees, it is desirable to develop a written personnel
policy statement. Such a statement is often requested by
funding sources, both governmental and private, and in
larger programs, is almost always requested by auditors.
There appears to be a trand toward requests for it by li-
censing authorities as well. Whether or not it is required,
it is very useful in the smooth operation of a large program
if all the people working in it are informed at-the outset
what the basic rights and expectations are with regard to
matters like paid holidays, vacation accrual, sick pay,
salary ‘advances, changes in working hours and similar mat-
ters.

The personnel policy doesn't need to be elaborate
or attempt to cover every conceivable detail. It is much"
more important that it be clear and that the rules it sets
out be fair. It is perfectly appropriate for a relatively
large amount of discretion to be granted to the executive
director but, on the other hand, not everything should be
left to che decision of the director on a case-by-case basis
as this is guaranteed to result in difficulties. One typical
approach is to set out a few basic principles, according to
which the director will make decisions. , :

Particularly in larger programs, it is important
that the personriel policy statement indicate who orn the
program staff has access to which kinds of records. This is
important for reasons of confidentiality and to guard agdinst
invasion of privacy.

oo
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These matters will be further discussed in Chapters IX
and XV. ' ~

AUDITORS

An auditor is a certified public accountant (C P.A.)
who .reviews the books and all other financial records of an
organization at the end of the year and prepares "financial
sheets" summarizing the income and expenses of the organiza-
tion and then "certifies" in an "accountant's report" that
everything is in proper order. (Or declines to do so if
everything isn't!) The review process which the C.P.A. goes
through is called "the audit". The audit is conducted at
the end of the fiscal year which may or may not be the
calendar year (you pick the date). Most organizations end
their fiscal year on June 30, although some have switched to
September 30 because this is the Federal fiscal year.

- The auditor is a person, or more often a firm,
whom you hire solely for the purpose of conducting an annual
audit. Your staff bookkeeper, or accountant if you have
one, cannot perform the audit. This is because audits are
required to be "independent" and a center staff member is
obviously not independent of the program.

In most states, not-for-profit corporations are
required to have a certified independent audit conducted
annually if their income is above a certain level. This
income level varies from state to state. Since, in most
states, almost all incorporated day care programs take in
more than the minimum level of income (income, not profit)
in the course of a year, most programs are subject to the
audit requirement. Sole proprietorships and partnerships
are not required by law to have annual independent audits,
but they may be required by funding sources to submit audited
financial statements. Where sizeable amounts of money are
involved, it is always wise to have audits performed, even
if there is no requirement that one be done.

: It is advantageous to hire auditors long in ad-
vance of the time the audit is to be done. This will enable .
the auditor to consult early in the year with your bookkeeper

~ about how financial matters are handled. There are two

advantages to this practice. First, potential problems can
be ironed out early which will save you money since auditors
bill at fairly high hourly and daily rates. Second, by
consulting in advance with the bookkeeper about how various
matters should be handled, the auditor indirectly gets
committed, in an informal way, to approving your bookkeeping
system and thereby you avoid receiving any negative comments
in the final audit report.
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After you have spoken with several C.P.A.'s or
C.P.A. firms about conducting the audit and you have selected
the one you want, you should ask for an "engagement letter"
This letter, which constitutes a contract between your
program and the auditor, is a document in which the auditors
‘describe exactly what.they will do, when they will do it,
what their fee will be, and what, if anything, they want you
to do to prepare-for the audit. Be careful to ensure that
the cost of printing the audit report is included in the
fee. Many a small program has negotiated what it considered
to be an acceptable fee only to discover, after the audit
was completed, that the printing fee of several hundred
dollars wasn't included.

INSURANCE

Because of the importance of insurance, it is
discussed separately in the next chapter.

CONTRACTS FILE

Contracts are discussed separately in the next
chapter, but it should be pointed out here that a day care
program of any size should adopt the practice of maintaining
a contracts file. This is a file kept separate from the
other organizational and financial records of the prcgram
and which contains the original of every current contract
entered into by the program. It should also include brief
summaries of any current agreements which the program has
entered into without any written contract document being
involved. Every variety of contract including those for

. ~supplies, food, staff employment contracts, leases, etc.,
should be kept in this file. If you use a purchase order
system for items such as food, copies of the purchase orders
should be kept in the file. ‘L

There are three reasons why the maintenance of a
contract file is desirable. First, it makes it more likely
that no important obligation will be forgotten or that the
documents involving it be lost. Second, it makes your
preparation for the annual audit or for any other ®@ype of
financial review of your program much easier. And, third,
it facilitates smooth transitions when personnel changes
take place. It is the surest way of guarding against the
confusion and unnecessary problems often caused by the de-
parture of a bookkeeper or executive director on short
notice. :
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INDEMNIFICATION

Indemnification is the legal word for protecting
someone against having to bear personally the financial
consequences of some potential liability. The principal
method of achieving such protectlon is through the purchase
of insurance.

For efflcers and members of the Board of Directors
of a day care program organized as a not-for-profit corporaticn,
insurance is not generally available.

It is possible, however, to protect these indi-.
viduals -from having to pay from their personal funds for
some wrong done by the day care center. This is accomplished
by having the Board of Directors formally vote an indemnifi-
cation resolutlon, which in some states would have to be
approved at the "Annual Meeting of Members". The indemnifica-
tion resolution should be phrased in some way similar to the
following: "No officer or director will ever have to pay
any money as a consequence of any action or inaction of the
organization unless  the action or inaction was a direct
result of gross negligence of duty on .the part of the officer
or director, and if any officer or director is ever heid
liable for any payment. for any reason not nvolving gross
negligence, such payment will be made from the funds of the
organizatiocn, either d‘rectly or as reimbursement to the
oftficer or director.” !

TAX EXEMPTION

)

Tax exemption does not "come automatically" aleng
with not-for-profit corporation status, and a day care
program organized as a not-for-profit corporation is not
required to file an application for federal tax exemption.
However, it is often very advantageous for an incorporated
not-for-profit program to seek tax-exempt status.

Advantages and Disadvantages of Tax-Exemption

While "tax-exemptlon sounds like something which
is always desirable, it is useful to know precisely what its
various advantages--and several disadvantages--are before
plunging into an effort to make a center tax-exempt. The
most important advantages of secur1nq\§ax-exemptlon have
been referred to in the last few pages but a 115t of all the
principal advantages would 1nc1ude _

No federal or state income taxes have to be
paid by the corporation;
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No state sales taxes have to be paid;

Contrlbutlons to the center are tax-deductlble,
which encourages foundations and individuals
to make contributions;

The likelihood of being successful at detting
grant funds is increased;

‘The center's employees can choose (not indi-
vidually) not to pay Social Security (FICA)
- taxes;

The Federal Unemployment Tax does not have to
be paid

State unemployment taxes do not have to be
paid, in most states, so long as no employee
makes a claim;

The center can use space in a church, community
center or any other tax-exempt organlzatlon
without jeopardizing that organization's
exempt status;

The center will be eligible for the lowest
postage rates;

Much of the paperwork involved in a corpora-
tion which is not tax-exempt is avoided.

However, tax exemption has some disadvantages as
well. The principal disadvantages include: _
More time and expense will be taken up by the
initial activities and paperwork required to
"establish the center than if it were operated
in any other manner;

Annual audits of the center's books and other
flnanclal records will probably be required;

- The auqltors who make annual reviews of the
center's books will tend to be more strict;

The center will be subject to the scrutiny of
a number of state regulatory agencies merely

because of its tax exemption;

1f the center goes out of business, any of

its assets remaining after payment of debts
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will have to be given away to some other
tax-exempt organization--the center organ-
izers will not be able to keep the assets or
any proceeds from the sale of assets.

If the center wishes to be politically active, .
its right to lobby is somewhat restricted.

Categories of Exemption

r

The United States Internal Revenue Code contains
over a dozen categories of tax-exempt organizations. Day
cars centers are eligible for exemption under two of those
categories. The categories are usually referred to by the
numbered sections of the Revenue Code in which they appear;
the two secticns under which day care centers are eligible
are 501(c) (3) and 501(c) (4). Organizations. which apply
for exemption under section 50l(c) (4) are called "social
welfare organizations" Organizations which apply under
section 501(c) (3) must be "charltable, educational, liter-
ary, religious or scientific". A day care center applying
under 501(c) (3) would claim to be educational or charitable

or both depending on the facts about the particular center s
clientele and sources of income. .

Until recentlv, it has usually been easier usually
for a center applying uncer 501(c) (3) to be successful with
its application if it ap] lied under the "charitable" heading
rather than the -"educational"™ one. There are some indications
that this is changing, but there is no nationwide uniformity
since the decision to gra t the application is generally '
made in the local district office of IRS.

There are several)l major differences between what
an organization which is : .z:mpt under 501(c) (3) can do
compared to one waich i sxempt under 501(c) (4). Only one
of these differencas ‘< . [ any real concern to day care
centers and that one can be of considerable importance.
Contributions (whether made by an individual or an organiza-
tion) to the day care center are tax-deductible by the
contributor if the center is ~lassified as 501(c) (3) and
they are not deductible if the center is classified as
501(c) (4). Exemption under 501l(c) (3) is clearly prefer-
able for a day cars center. A center should apply for
501(c) (4) status only if it is unsuccessful, after initial
application and appeal, at getting 501(c) (3) status.

Source of Exemptﬁgtatgg

The United States Internal Revenqe'Service Dis-
trict Office is the agency to which a center must apply for
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a federal-tax-exempfion. If the District Office refuses to
grant the exemption, the center can appeal to the IRS National
Office, Exempt Organizations Branch, in Washingten, D.C.

In most states, the state government will have a
Department of Corperations or Department of Taxation or
similarly named agency to which application for exemption
from state taxes is made. In some states, the application
is filed with the office of the Secretary of State. : :

_ In some states it may be necessary to file two
different applications, one for exemption from income taxes
and another for exemption from state sales taxes. Many 5
.. operating day care centers have been unaware that they are -
eligible for exemption from state sales taxes and have been
unnecessarily paying sales taxes on everything they buy,
from crayons to chairs to buses.

Once a state sales tax exemption has been granted,
a certificate ‘will be issued to the center containing an
"Exempt Purchaser Number". Thereafter, employees purchasing
things for the center need only supply the seller with that
number and no sales tax will be charged. (Some states have.
a requirement that the seller be shown a copy of the sertif-
icate but this isn't often enforced.)

The application for federal exemption should be
filed before the application for state exemption. In many
states no action will be taken on the state application
until the federal application has been granted. The federal
application will not be acted or until after the center has
filed its original incorporation papers. In most states
these papers are filed with a state agency such as the
Secretary of State's Office; in a few, it is done in the
Aocal court; in several, filings must be made both in court
ard in an agency. Thus, the normal process for forming a
day care center as a not-for-profit tax-exempt corporation
hkas three steps in this order:

1. - File articles of incorporation with appro-
priate state authority. :

2. File application for federal tax exemption
with Internal Revenue Service District Office.

3. File application for exemption from state
sales tax and income tax, if separate applica-
tions are needed, with appropriate state
authority.
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A filing fee will be charged when the articles of
incorporation are submitted. The fee varies from state to
state. There is no fee for filing the federal exemption
application. Some states charge fees for filing the state
tax exemption and others do not; the fees are usually gma11>\\\

- Period of Exemption

It will take anywhere from two to six months, \\\\
‘-depending on the area of the country, between the time the
center's application is filed with the Internal Revenue
Service and the time IRS notifies you about whether the
application has been granted or denied. IRS calls this
notification process the issuance of a "determination letter".

If the determination letter states that the cen-
ter's application has been granted ("allowed" in IRS language),
it will also state the date as of which the exemption is
effective. Under the "rule of relation back", the determin-
ation letter will normally indicate that the effective date
is the date on which the corporation was officially organized.

"Ssister Organizations"

It is possible for a day'care center, or a network
of centers, to be operated through more than one corporation
or other legal organization simultaneously. In the case of
large centers or groups of centers this possibility can have
some attractive aspects. -

For example, it is possible for a center to be
operated through a combination of a not-for-profit, tax-
exempt corporation and a profit, taxable corporation. The -
second could be a subsidiary of or a "sister organization"
to the first. A situation where it might be desirable to do
this would be where the center's original basic organization,
~which was not-for-profit and tax-exempt, was precluded by
the terms of its grants and contracts from purchasing certain
items, for example, office equipment and furniture and was
only permitted to rent such items. (This is a typical
provision of many grants.) Rather than rent the items from
merchants, thereby incurring over time larger costs than
purchase would entail, the center could form a subsidiary
profit corporation which could purchase the needed items and
it could then rent them to the center. In addition to the
obvious financial advantages of such an arrangement, it aleso
has the spin-off effect of enhancing community organization
through buildirng self-sustaining, community-run businesses.
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) 'The possible combinations of and implications of

. running day care centers and networks through such multiple-
organization structures are too complex to be treated in
this Handbook, but organizers of centers which are either
reasonably large or are operated under various grant re-
strictions should certainly consider these options.

\Y

-45- 51



CHAPTER V

ESTABLiSHING THE PROGRAM III: INSURANCE AND CONTRACTS

INSURANCE POLICIES
Liability Insurance
Automobile Insurance
Workmen's Compensation
Fire and Theft Insurance
Fidelity Bonds
Health Insurance

CONTRACTS

92




L A ~
) .

Chapter V

ESTABLISHING THE PRbGRAM III: INSURANCE AND CONTRACTS

v

Insurance and contracts seem to be troublesome
areas for day care programs. The need for adequate insurance
is too often overlooked. An insurance policy is actually
just a contract--between you or your program and the insurance
company--but since it is a very special kind of contract and
possibly the most important contract a program will enter
into, we'll deal with it separately from otker contracts.

INSURANCE POLICIES

When thinking about insurance there are two principal
things to focus on:
Degree of potential risk;
N .
Amount of potential loss.

"Degree of potential risk" means the likelihood of some
event happening, such as a child falling off a swing.
"Amount of potential loss" means the amount of financial
liability which you might incur if that event did happen.
The determination of whether you need a particular kind of
insurance, and, if so, how much you need, should be made by
considerihg these two factors together. For instance, you
should think about the likelihood of a particular class of
risks, such as children being accidentally injured on the
program's premises, and the amounts of money you might be
required to pay as a result of those risks occurring, such
as doctor's bills, hospital bills, etc., in considering how
much insurance to purchase. . :

‘Where the likelihood of risk is high and the
potential financial consequences are also high, the need for
a substantial amount of insurance is obvious. But where the
risk is relatively low and the financial consequences relatively
small (an example in many areas might be thefts), it might
be reasonable to conclude that insurance coverage is not
necessary, given an already strained budget.

The most difficult decisions involve situations
where, after considering both the potential risks and the
potential loss, you conclude that one of these factors is
quite high and the other quite small. A reasonably cgutious

w
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center operator might forego insurance where the risk is MR !
high but the loss is low, but. purchase insurance where the
potential loss is high even though the risk is low. This
approach makes financial sense if your assessment of the two
factors is accurate and if your program could afford the
costs of relatively small liabilities. -Ultimately, . the

. determination ' in these situations rests on two issues: '
first, how much of a hardship would it be to pay the insurance
premiums (fees) and, second, what is the likelihood that, in
the long run, the insurance premiums would cost you more
than psying directly for the consequences of the loss.

o - .

The act of buying insurance really involves a
trade-off: you are swapping what you consider to be a ‘large
uncertainty (the degree of risk plus size of loss) for a
certainty which you expect to be smaller (the premium).

' Taking advantage of "deductibles" (where for a lower premium
you can insure a risk with the agreement that you will pay
some amount of any loss covered by the policy) is one way of:

gaining broader coverage and reducing the number qf these
"trade-offs. 4 : j

There is one mJ‘or.alternative to insurance as a °

method of protecting yourself, which is to transfer the

risk, and therefore the liability, to someone else. Some
common examples of this method would be t6 run the program

in a leased building rather than in one you own, to purchase
. services such as janitorial work under a contract rather

than hiring an employee to perform them, to lease vehicles

in which children are transported rather than buying them or
reimbursing employees for use of thair own vehicles. '

This method of thinking about insurance should be
used with regard to each of the major categories of insurance
except in those limited instances where you ‘are required,
either by a licensing authority, a state law, or a funding

source, to carry a specified amount of a certain type of
insurance. o

Liability Insurance

: The most important type of insurance, the type ‘ £
which any day care program ‘operator should think very long

and hard about before deciding to go without, is liability
insvrance. 'Liability insurance is what protects you from

the consequences of accidents which occur on your premises.

In. legal terms, liability insurance is what protects you
against the consequences of "negligence". Without trying to
define negligence, as a general rule you zan assume that
‘virtually any kind of accident which occurs on your premises

is quite likely to be considered to have occurred as a
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result of neglibence, if the injured party should press the
<rissue.

A Most liability insurance pélicies cover four types
of risks:

Bodily injury which occurs accidentally;

Damage to the property of another pevson
which roccurs accidentally; :

Expenses of immediate. medical relief at the
time of the accident; - !

The legal costs of defending against suits by
injured parties. - ' C

A policy which covers all four of these is called a general
liability policy. A general liability policy is almost
always expressed in terms of limits per person and per
accident on amounts the insurance company will pay. For
instance, the policy might be limited to $25,000 per person/
$100,000 per accident. : .

The dollar limits per person and per accident
which you select when you purchase the insurance are a very
large factor in determining what the premium (cost) of the
insurance will be. Most people do not realize, however,
that very substantial increases in the dollar limit do not
carry with them propcrtional increases in thc premium. For
instance, under a typical policy, inczreasing the limits from
$5,000/$10,000 to $100,000/$300,000 represents a 2,000
percent increase in coverage, but the increaase in premium to
get this extra coverage would typically be less than 100
percent, so you get twenty times the protection for less .
than twice the cost. Obvicusly, this is an area in which it
is very easy to be "pennywise and pound foolish".

Automobile Insurance

Automobile ihsurance is a type of liability insur-
ance--with personal property protection added on--but it is
treated by the insurance industry as completely separate

~ from other types of insurance. Virtually every state requires
_the owner of a motor vehicle to purchase liability insurance.
As with the general liability insurance discussed above, the
premium on automolile insurance is heavily dependent on the
per person/per accident coverage limits and the deductibles
which you select. Any day care program which owns vehicles
in which children are transported or which permits its
employees to use their own vehicles to transport children




would be very foolish not to acqui:e a large amount of
insurance. There probably is no situation in which the

degree of potential risk and amount of potential loss are
greater. _

‘ In.the typical program, there are no program-owned
vehicles, but program staff people are permitted (or even

requested or reguired) to use their own vehicles to transport
. children. From strictly financial and . legal viewpoints,

. this is unwise and virtually any alternative--taxis, the

children's neighbors, ¢tc.--would be preferable. However,

the reality is that. it often seems necessary. One relatively

simple way of " dealing with that reality is for the program

to pay to its staff people who use their cars whatever it

costs them to increase their personal automobile insurance

to a sufficiently high level to cover the program's possible

liability. :For instance, if the staff person normally

- carries only $10,000/$20,000 in auto insurance, the program

might pay the additional premium needed to raise that to

$50,000/5$100, 000.

Workman's Compensation

Like automobile'insurance workman's compensation
is another special category of liability insurance which is

treated separately from "general" liability insurance. Also |

like automobile insurance, workman's compensation insurance
.is required in most states, rather than optional. Most

state laws do, however, contain exemptions from the require-
ment for certain classes of employers. A typical exemption -
“which is applicable to many day care programs is the exempt-
ion for organizations with a small number of full-time
employees.

Workman's compensation insurance is intended to
protect against the consaquences of injuries sustained by
employees either on the program's premises or while per-
forming duties for the program off the premises. Employees
covered by workman's compensation laws are reimbursed fot
injuries only throughk workman's compensation benefits and in
most cases may not sue the employer for negligence. A
prog‘am which wants to protect itself needs what is called a

"workman's compensation and employer's liability policy".
Under such a policy, the insurance company pays 100 percent
of all workman's compensation benefits which are required by
state law. Such a policy would also cover any sums which
the program might be held liable for in a court action by
the injured employee in the rare states where such an action
is permitted. In a few states, it is possible to get a ‘
comparatively inexpensive policy through an agency of the
state itself, usually called something like the state insur-
ance fund. //

/
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State laws determine the kind and amount of benefit
payments available to employees covered by’ workman's compen-
sation. Neither the employer-program nor the insurance
company can alter these amounts. The premium which the day.
care program must pay for a workman's compensation and
employer's liability policy is determined by the number of
people on the parrolil.

Workman's compensation law is discussed further in
Chapter 1X, "Per. anel Law: Wages, Benefits and Working
Conditions".

Fire and Theft Insurance ‘ .

Insurance zgainst losses from fire and theft can.
be purchased either together as a combined package or under
separate policies. Normally, the more kinds of insurance
you buy at one time from the same agent, the cheaper the
whole package is. This will not necessarily be the case,
however, for programs located in very large cities wishing
to purchase theft insurance. Theft insurance can be excep-
tionally expensive and in some areas is, for all practical.
purposes, not obtainable. '

: Because of this fact, the federal government has
initiated a crime insurance program. Under this program,
federal crime insurance is sold in high-crime urban areas

and the premiums involved are very small compared to rates
charged by private insurance companies. It is sold through
regular insurance agents who are all required by the govern-
ment to offer this insurance. They are also required to
inform you of its existence if you apply for more expensive
private insurance. A few states have adopted state versions
of federal crime insurance which in some instances have even
lower premium rates than the federal rates. As with the
federal insurance, these state insurance policies are usually
handled by regular insurance agents.

Fire insurance is usually very strictly limiteu to
losses caused directly by fire or lightning. It is possible,
however, to purchase "extended coverage options" on fire
insurance policies which will give protection against smoke
damage, explosions, windstorms and even relatively unlikely
events, such as riots and cars or airplanes crashing into
your building.

Fidelity Bonds

An entirely different variety of insurance, usually
called fidelity bonds, is available to protect against
financial wrongdoing by the day care program's employees.
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Fidelity bonds protect the program from any financial loss
as a result of embezzlement by a staff member with access to
the program's funds or from ordinary stealing by employees.

There are three different types of fidelity bonds.
Individual bonds protect the program only against the wrong-
doing of specific named individuals. Schedule bonds
protect the program against wrongdoing by any employee whose:
name or position is on a list (the "Schedule”) presented to
the bonding company. Blanket bonds protect the program
against loss by embezzlement or 31m11ar action by any employee
of the program. .

‘ A program considering bonding named employees
should be aware that the bonding company will conduct a
character investigation on the employees before it decides
whether to issue the bond.

Health Insurance

As a day care program becomes financially stable,
it may wish to consider offering an employee group health
insurance plan as a fringe benefit. Although there are many
variations, group health insurance plans come in three major
types. The first type is composed of plans whose benefits
cover only basic medical and hospitalization costs plus the -
costs of medication.. The second is the so-called "major
medical Rlan" which attempts to cover the costs of "cata-
strophic” illnesses. Generally, these first two are combined -
in a single policy. The third is composed of the disability
income plan which is a policy that pays an employee a certain
percentage of his or her regular salary if the employee
should suffer: a long-term physical disability. People
considering obtaining major medical plan coverage should be
aware that insurance companies frequently require partici-
pants in major medical plans to purchase a small life in-
surance policy as well.

CONTRACTS

: rance policies are by no means tre only kind
of contracts the typical day care program will enter into.

In addition there are employment contracts, leases, contracts
with parents for fees, contracts for food and supplies,
contracts for personal services (with accountants, plumbers,
maintenance people, etc.), contracts with funding sources,
and various cthers. It is important that the operator(s) of
a day care program have some familiarity with the nature of
contracts in order to be able to run the program responsibly.
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The essence of a contract is that it is a legally
enforceable agreement. It is, in a sense, a promise which
can be legally enforced. Unlike most promises, which at
most have a certain "moral" obligation attached to them, a
contract represents a promise which you have a legal obliga-
tion to fulfill. And, as with all legal obligations, if you
do not fulfill it, you subject yourself to potential penalties.

There are three central elements of a contract,
all three of which must be present in order for an agreement
-to be classified as a contract and therefore as a legally
enforceable promise. The three central elements are:

the offer;
the acceptance;
the consideration.

The offer is simply your proposal to the seller to
buy a certain object at a certain price, or the seller's
invitation to you to buy the object at that price. The
acceptance is the seller's indication that he will supply
the object you propose to buy at the quoted price, or your
indication that you accept the seller's invitation to purchase’
it at that price. Consideration is the legal word for the
price or value of what each party exchangées. For example,
if you have a catalog from a stationary store which indicates
that crayons are for sale at $.79 per box and you send the
store your purchase order for 100 boxes, after which they
are delivered to your program, your purchase order (or it
could be your letter or telephone call) is the offer; the
delivery of the crayons indicates the acceptance; and the
consideration on your part is $79, while the consideration
on the store's part is the 100 boxes of crayons.

Often people enter into contracts without knowing
they have done so. Three misconceptions account for this
situation. The first misconception is that a contract has
been entered into only when a written document has been
signed. This is not true; oral contracts are legally enforce-
able.

The second misconception is that contracts are
entered into only when some particular formalities are
observed, such as exchanging confirming letters. This is
not true; no particular formalities are required provided
the three elements noted above are present.

The third misconception is that a contract exists
only where an exchange of money is involved. This is not
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true; the consideration in a contract need not involve an
exchange of money. The consideration requirement for a
binding contract merely requires that something of value be
exchanged. Thus, if you agree with John Jones to admit his
three children to your program for a year in exchange for
his cleaning the building every weekend, you have entered
into a contract where Jones' consideration is his cleaning
services and your consideration is your day care services
provided to his children.

As indicated above, if you do not fulfill your
obligation under a contract or, in other words, if you fail
to provide your consideration, you subject yourself to
potential penalties. The failure to fulfill your obligation,
or "breaking" the contract, is called a "breach" and the
potential penalty is referred to as the "damages" for the
breach. The damages you incur for a breached contract are
the sums you must pay to the other party to the contract.
Thus the principal consequence of a contract breach is that
it makes you liable to the other party for the financial
impact your act has on that party. To take a simple example,
if you entered into a contract to hire a plumber to do some
work in your center and after the plumber arrives/you decide
for some reason that you don't want the work done after all,
the plumber would have the right to seek damages from you in
the amount of profit he expected to earn from the job.

Of course, in every contract breach situation,
such as this one, there is the problem of "proving" by
legally sufficient evidence that a valid contract was entered
into and was breached. Obviously, this is a substantial
difficulty where oral contracts and other contracts of a
relatively informal nature are involved.

: Awareness of this proof problem leads many people

to treat contract breaches rather casually on the theory

that "They'll never be avle to prove it" or that "Even if

they could prove it, they won 't go to the bother" This
attitude should be avoided by a day care program operator

who is interested in running the program in a way which is
responsible, which preserves good business relations in the
community, and which avoids potential liabilities as much as
possible. In addition, as many programs have painfully
discovered, even a claim which ultimately will be unsuccessful
because of proof problems or other reasons, can be a prolonged
and time-consuming legal hassle if treated too casually at .
the outset.
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Chapter VI

LIABILITY AND BOARD/DIRECTOR/STAFF LEGAL RELATIONSHIPS

HOW TO THINK ABOUT IT

This chapter will ccnsider issues of liability
resulting from accidents or from other types of torts or
from breaches of contract and will consider these issues in
terms of the legal relationships between the staff, the
executive director and the Board of Directors. Consider the
following two situations: e

1. Jane Jcnes, the executive director of the
Happy Times Day Care Center, which is a
not-for~-rrofit corporation, was authorized
last year by the Board of Directors to hire.
part~time employees at her own discretion
whenever she ccnsidered it necessary so long
as she reported her actions at the regular
Board meetings. She hired M¢ s Murphy teo
come in for two hours each da_ to prepare a
hot lunch for the children. One of the
children wandered into the kitchen while Mary |
was working. Mary didn't see the child and
accidently spilled boiling water on him. The
child was badly burned, required externsive

“medical treatment for weeks, and his parents
are planning to file 'a legal action. The
Center doesn't have liability insurance,
although Jane and the.Board "have been thinking
about it for a while". Who is liable for the
‘expenses of the child's injuries--Jane, the
executive director, or Mary, the cook, or the
Board of Directors, or some combination of
them? |

2. The same situation described above except
that this time the Chlld was injured acci-
dentally by Lena Lewis, who is an accountant
Jane has hired to be a éonsultant to the
program periodically. ﬂena, who comes into
the Center several hours a month whenave:
Jane and her bookkeeper need a little extia
assistance, had gone 1nt0 the kitchei: toc make
herself a cup of coffee when she accidentzilly
spilled water on a child @he didn’t see
behind her. Who is liable this time--Lena,
or Jane, or the Board, or some combination of
them? ' ! '
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Wondering about the Answefs to questions such as
these has given many a day care operator a nervous.headache.

Indeed, for many people involved in day care
services one of the more worrisome organizational issues
involves the various forms of legal (and, ultimately, finan-
cial) iiability they are subject to if something goes wrong
in the program. And in a program which is incorporated,
probably the most confusing aspect of this liability issue
is trying to figure out who is legally responsible for what
in an organization which includes a staff, an executive

director (or similarly titled person), and a Board of Directors
(or Trustees or Overseers).

This liability issue involves a substantial number
of legal complexities and it is beyond the scope of this
Handbook to explore them in detail. In addition, since
there is an endless number of possible details in a liability-
producing situation and since differences in detail often
produce differences in legal result, this is an area where
it is often useful to seek some professional advice rather
than relying entirely on your own judgment.

L, Nevertheless, the law concerning liability and the
legal relationships between staff members, their director
and the Board of Directors is mnot so mysterious and complex
as to be understandable only by an attorney. It is possible
for a person without a legal training to grasp quickly the
basic principles involved and to develop a method for thinking
about problems involving liability and responsibility, a
method which will in most instances enable you to give quite
accurate answers to your own questions. The purpose of thi
portion of the Handbook is to describe these principles and
that method.

The method for thinking through issues of liability
and legal relationships involves asking yourself four questions
and evaluating answers to those guestions in terms of the
information summarized in this chapter. The four Questions
are: . :

What type of legal relationship do the people
who are potentially liable have with regard
to each other?

What type of legal liabilitx is involved in
the act in question?

How do the three central principles described
in this chapter apply to the situation?

63
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What is the legal form of organization of the
* day care program?

THE TYPES OF LEGAL RELATIONSHIPS

In any day care program which employs more than a
very small number of people, there are likely to be peopie
in positions or roles which, in terms of legal categories,
constitute three different types of legal relationships.
The three types of legal relationships are:

. principal and agent;
employer and independent contractor;
. master and servant.

Offensive though they are, the terms "master and
servant" which have been used for hundreds of years in the
law to describe what we now call employer and employee are
still used frequently in the law to describe the employer-
employee relationship. Legally, a "servant" (employee) is a
person who is employed by another person on a regular basis
to perform a general range of duties and who is subject to
the orders of that other person (or the person's representative)
with regard to the specifics of how the general duties shall
be carrled out. Most people who work in a day care program
will be in this category.

‘ The employer/independent contractor relationship
is quite different from the master and servant relationship.
" Examples of independent contractors would include psychologists,
Plumbers, accountants, auditors, lawyers, curriculum consul-
tants, etc. Unlike. tre situation with an employee, the
employer has no right to give orders regarding the details
of the independent contractor's work. Also unlike the
employee, the independent contractor is generally hired for
a very specific purpose and for a very limited time. And,
usually, the employer is not as skillful as the independent
contractor at whatever the independent contractor has been
Hfred to do. ' :

The principal/agent relatzonship exists with
_reference to contracts. The principal is the person for
whom a contract is made and who will be liable for any
breach of it. The agent is the person retained by a prin-
cipal to make the contract (sign it, place the order, etc.).
Thus an agent is a person who has the power to make contracts
between the principal and third parties (stores, suppliers
insurance companies, etc.) which are legally binding on the
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principal. This power is called "agency". Although there
are some exceptions, the general rule is that the power of
agency is ac&uired only in situations where the principal
specifically grants it or knowingly permits someone to act
as though he or she has it. Thus, unless they are given
such authority by their employers, employees and independent
contractors do not normally have agency power. Typically,
the Board of Directors (the principal in an incorporated
program) will specify that the executive director is its
agent in contract matters.

3
THE TYPES OF LEGAL RESPONSIBILITY

) There are two major types of legal responsibility:
criminal and civil. We won't concern ourselves with crime
here since it is a much less likely event in a day care
program, but it should be noted that certain crimes, par-
ticularly embezzlement, tax fraud and assault do occur in
day care settings. Civil responsibility is divided into two
categories: ' :

Contract liability;
Tort liability.
Contract liability, as indicated in Chapter I, is

simply your responsibility for the financial consequences of
breaching (violating or breaking) a contract.

Tort liability is a bit more complicated. As
explained in Chapter I, a tort is something which is illegal
but which isn't a crime and isn't a contract breach. It is
sometimes referred to as a "civil wrong". 'There are two
pairs of sub-categories of torts:

Physical and non-physical torts;
Intentiohal and negligent torts.

Examples of physical torts include trespass, false imprison-
ment, and conversion, which is similar to stealing. Examples
of non-physical torts include libel, slander, and misrepre-
sentation. Trespass is the best example of an intentional
tort. A negligent tort is an act which an "ordinarily
prudent person" would not do, such as leaving a banana peel
on the kitchen floor, causing an injury to someone.

e | The vast majority of torts are a result of negli-

gence and courts frequently find negligence in situations
“where the average person, thinking only of the common usage
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of the work "negligence", would not think negligence liad
been involved. In the two situations described at tI:
beginning of this chapter, it is probable that both tiic c¢ceck
and the accountant would be considered negligent. It is
possible, also, that the Board of Directors would be cou-
.sidered negligent for permitting the center te be operated
in such a fashion that children could enter the kitchen
unnoticed. ’

THREE CENTRAL PRINCIPLES

In thinking through issues of liability and legal
relationships to determine who is ultimately responsible for
the financial consequences of an accident or of something
else which "goes wrong" in the program, there are three
central legal principles which must be understood:

scope of authority; Ix
doctrine of respondeat superior;

liability differences aZtermined by employ-
ment relationships ‘

The principle of scope of authority is based on
the notion that ordinarily an employee is hired to perform a
general range of duties of a certain type and that there are
customary expectations about what those duties involve and
how they will be performed. When an employee's actions are
consistent with those expectations, the employee is ‘said to
be "acting within the scope of authority" of the job. Long
ago the law developed a rule that when an employee is acting
within the scope of authority of his or her job, the employee
is not personally liable for the financial consegquences of
his or her actions; and when an employee's actions are
outside the scope of authority, he or she will be held
personally liable. ‘ -

~ As an illustration, if Mary is hired as a cook and
she spills hot food on someone while serving, she generally
would not be held personally liable because serving hot food
is within her scope of authority. But if John is hired just
to shovel snow off the sidewalks and driveway and he, for
some reason, ends up serving hot food which he spills, he
may very well end up being personally liable since serving
food is not within the scope of authority of what he was
- hired to do. ‘

The phrase "respondeat superior" is just a lawyer's
way of expressing in Latin the idea that "the boss is responsi-
ble for anything the employee does wrong". Under the docctrine
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of respopdeat superior, whenever an employee is engaged in -
the busipass of the organization and is acting within the

stope of Althority of his or her job, it is the employer who _
is respounsaible for the financial consequences of the employee's
acts ang not the employee. Thus in the first situation
described at the beginning of the chapter, the respondeat
superioy. QoCtrine would protect the cook against personal
liablity and would make her employer, the program (through

its Boayrd of Directors), liable. The respondeat superior
doctrine Applies only to employees and not to independent
contracternS. So, in the second situation described at the
beginning Of the chapter, the accountant, who is an indepen-
dent coutractor rather than an. employee, would be personally
liable.

It should be apparent now that whether liability
is imposedQ on a person or not, often depends on the category
of employment relationship (employer, employee, independent
contractagr., principal, agent) which applies to the person.
Three simple rules can summarize the differences in liability
dependig@ Qb category of employment relationship:

(1) Employers are not responsible for torts
‘committed by independent contractors; the
independent contractor is personally respon-
sible. '

(<) Employers ‘are responsible for torts committed

" by employees; the employees are not.personally
liable, so long as they were engaged in the
business of the organization and were acting
within the scoFe of their authorlty

(3) Pr1nc1pals are responsible for torts committed
' by their agents who are acting within the
scope of their employment and on the business
of their principal. In most cases, these
will be torts of a non-physical nature (e.g., -
deceit or defamation), but they may also in-
clude physical torts if the agent is acting
as an employee and not an independent con-
tractor. g

VARIATIONS IN LIABILITY DEgéNbING'OEAORGANIZATIONAL FORM

Ag indicated above, the issue. of who is liable is
largely Astermined by employment relationships within the
organizahivn; the issue of how much liability there will be
is largely determined by the legal form of organization the
day care program has chosen for itself. For day care programs
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which are run as sole proprietorships or as partnerships or
as profit corporations, the program is fully liable for all
claims. This means that once liability has’ been-determlned
the program is obligated to pay the full amount of the
liabiity no matter how high it may be.

For day care programs which are operated as not- .
for-profit corporations, their liability is-still limited in -
a few states by the charitable immunity doctrine, an ancient
legal rule that strictly limits the extent of liability of
such organizations. The extent to which this doctrine is in
force and the degree of limitation on liability where it.is
in force vary considerably. To find out whether it applies
in your state, you can inquire at the same state offlc?\k

ns

where. incorporation papers for not-for-proflt organiza
are flled.

For day care programs which are operated by public
agencies, the amount of liability is limited in some states
by the doctrine of sovereign immunity (sometimes called z

"governmental 1mmun1ty") Under this doctrine, which is
very similar to charitable immunity, public agencies can be
held liable for the financial consequences’ of acts- like -
torts only to a very limited extent. .The extent of their
liability is established either in a state statute or by a
decision of the state courts. '

PUTTING IT ALL TOGETHER ' 'Y

In thinkiig about situations which may .involve
financial liability, the first thing to consider should be
whether you- have acquired all the types of imsurance you
need and, if you have, whether you have acqu;red coverage in
amounts whlch are adequate in terms of the potential risks.
Any program which has no insurance or only token amqunts of
insurance is taking a serious gamble which could have very -
unfortunate consequences. .

A review of the information presented in this
Charter .and in Chapter V should enable you to reach a‘con-
clusion about your-program's insurance status and to think
through liability situations to a conclusion about who is
likely to be held responsible. It should be pointed out,
however, that there is always the possibility that your
1nsurance company may discover some reason why your policy
doesn't cover some particular even’ or the possibility that
you may have mlsjudged what is an adequate amount of insur=-
ance. ¢

A 4

6§

-62-



The information presented in this Chapter can be
summarized in the following manner: the first question to
ask yourself is what type of liability is involved? 1Is it
criminal or civil, and if it's civil, is it a breach ‘of
contract or a tort? Then ask what type of legal-relation-
ship exists between the people who you think are potential
candidates for liability--Are they employer and employee or
employer and independent contractor or principal and agent?
Next, consider how the three central principles apply to the
type of liability and type of legal relationship you have
concluded were involved.

For instance, if the situation involves a tort
committed by an employee, was the employee acting within the
scope of his or her authority at the time of the accident?
If the answer is yes, the principle of respondeat superior
will make the employer and not the employee liable. Or, if
the situation involves any kind of tort committed by an
independent contractor or a physical tort committed by an
agent who is not an employee, then that person will be
liable personally.

Finally, if you have concluded it is the program
(as employer or principal) which will be liable, consider
whether the organizational form (corporation, partnership,
etc.) of your day care program has any effect on the amount
of liability. If the program is run as a sole proprietor-
ship or a partnership or a profit corporation, it will be
_fully liable. 1If it is a not-for-profit corporation or a
public agency, there may well be some limit on-the amount of
liability set by state law under the two immunity doctrines
mentioned above, but it's unwise to rely too heavily on
- this. '

As an illustration of this reasoning process at
work, consider the following:

N Theresa Trubble was hired as a "teacher aide"
at Happy Times Day Care Center, a not-for-profit
corporation of which Jane Jones is the executive
director. The Center is in a state which has
‘abolished the charitable immunity doctrine
and therefore doesn't limit liability of
not-for-profit corporations. Theresa was
recently fired and Jane has now received an
employment questionnaire from a place where
Theresa has applied for work. On the gquestion-
naire Jane writes that "Theresa was uncoopera-
tive, habitually late, often arrived in an
intoxicated condition, and doesn't seem
competent to care for small children."

©
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Theresa doesn't get the job, is shown the

questionnaire and sues Happy Times Day Care
Center. .

' As executive director, Jane is the agent of the
Board in all contrsct matters, including terminating employ-
ment contracts. Jane's statement on -the gquestionnaire may
well be libel (if it is untrue), which/is a non-physical
tort. A principal (the Board) must bear the liability for a
non-physical tort performed by an agent. Therefore, if
Theresa wins her suit, the program, not Jane will ke l.able
and it will be liable. for whatever amount Theresa is awarded
since there is no limitation on liability in that state. = .
2. Prior to being fired, Theresa Trubbl: parti-
cipated in the monthl: "staff days" at which
problems with the kids, problems between
staff members, new instrictional materials,
etc. were always discussed. Jane had hired a
‘psychologist to sit in on these meetings to
~act as a facilitnator, a non-involved observer
' and a professional resource person. This was
' the psychologist's only involvement at the
Center. In the course of the last meeting
before Theresa was fired, the psychologirt
said to the entire staff the same sentence
which Jane wrote on the employment question-
naire above. Theresa has filed suit against
' the Center for the psychologist's statement
. also. :

The psychologist's statement may well be slander
(slander is oral; libel is written). - Slander is a non-physical
tort. However, the psychologist is an independent contractor
and not an employee or an agent. Employers are not responsible
for the torts of independent contractors. Consequently, the
Center will not be liable for the psychologist's statement,
but the psychologist would be liable personally if Theresa
filed suit against him or her and-won.

3. One of Thevresa's d.ties as a teacher's aide
was '‘to keep the records of the children )
up-to-date with medical reports, permission
slips. instructi-ns from home, entries about
specia. difficulties, etc. A social worker
from a state agency which had as a client the
mother of one of the children at the Center
called and asked a number of questions about
the child. Theresa read the contents of the
child's file to the social worker. The
child's mother has filed suit against the
Center for invasion of privacy.
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Invasion of privacy is a tort. Theresa was an
ernployee of the ‘enter at the time. Unless there is some-
thing in tl,2 personnel policy or in Theresa's job description
prohibiting giving out information, Theresa's act was probably
within the scope ¢® her authority--it was reasonably related
to what she was hired to do. Consequently, if the parent
wins, the Center will Le liable as the employer of an employee
who committea a tort while acting within the scope of authority
of her job; Theresa would not be liable personally.

Despite all the dire possibiliites explored in
this Chapter and elsewhere in this Handbook, being a day
care provider need not be thcught of as a hazardous occupa-
tion. The key to avoiding difficulties is to have an aware-
ness of how they .night arise. Armed witn that awareness,
.day care providers can protect themselves againsf most
problems simply by thinking through the implicaticns of
their plzus and by taking a few prudent actions in advance.
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Chapter VII

LICENSING REQUIREMENTS

Day care centers are subject in every state to
some form of licensing. Un_ess your center falls within
certain exceptions available in some states for churches,
etc., you will not be.able legally to run your center without
the permission of your state, and in order to obtain that
permission you will have to meet a set of requirements to
the satisfaction of the state's day care licensing agency.
Thus, one of the first things a potential provider must do
is obtain a copy from the licensing agency of all of the
rules and regulations that apply to day care centers.

The locatlon of the pr1nc1pal day care licensing
agency in the state's bureaucracy varies from state to
state. In many states you will find it in the Department of
Welfare, but it may also be in the Department of Public

" Health, the Department of Education or in some other agency

such as Massachusetts' Office for Children. In some states
you may also find licensing requirements imposed by your

- local town or city. Chicago, Denver, Kansas City and New

York City are examples of cities which impose their own
licensing requirements on centers.

LICENSING AND POLICE POWER

Llcen51ng of day care centers is an exercise of a .
state's "bolice power One of the most fundamental of a
state's powers, pollce power" is given to a state by its
citizens so that the state can protect the health, safety
and we:ﬁare of the public. In the case of day carce canters, -
it is e children who attend these centers that the state
means to protect by licensirlg. To serve that function,
licensing is most properly designed to provide a bgse~line

- or minimal protection,  imposing only thase restrictions that

are necessary to protect children again:t harm.

States have varied widely in their approaches to
licensing. Some impose bare-bones requ.rements addressing
physical conditions only; some use licensing as a way to
hold day care centers to high standards of quality, addre581ng
emotional needs and necessary conditions for the child's
development. The trend appears to be toward establishing
only such requirements as can be enforced as necessary to
protect childrens' safety and health. The great unmet need
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" for day care services acts as a powerful force against a
state using licensing to erect high barriers to the provision
of such services. Other tools are available to develop high
quality day care facilities beyond the basic level, and - _
states and the federal government are beginning to use them.
Use of these other tools leaves licensing free to insure not
that a program is a high quality one but that it is not a
dangerous, depriving or harmful one. ‘

NON-LICENSING SOURCES OF DAY CARE STANDARDS

One example of a method sometimes used to impose
higher standards than licensing is called "fiscal regulation'.
Under this approach, funding agencies may impose standards
as conditions for day care centers to receive funds. This
method can offer an effective "carrot" toward developing
high quality day care facilities. The Federal Interagency
Day Care Requirements (FIDCR), approved in 1968, which are
now to be replaced by the 1980 Department of Health and
Human Services Day Care Regulations (DHHSDCR), are the most
familiar examples of such standard-setting, although the -
regulations actually include a mix of high "ideal" standards
and base line "police power"-type standards. DHHSDCR stan-
dards are imposed as conditions which day care facilities
‘must meet in order to receive federal assistance for the
costs of day care under the Work Incentive Program, Title
IV-B (Child Welface Services) and Title XX (Social Services)
of the Social Security Act, and Developmental Disability day
care programs. ¥

* As this report goes to print, the DHHSDCR are no longer
in force. The Social Services Block Grant, which amended
Title XX of the Social Security Act and which was enacted
in October 1981, provided that centers need only meet
applicable standards of state and local law as a condition
for receiving Federal funds. The text describing the
DHHSDCR was not omitted because some states are using the
now defunct DHHSDCR as a model guide for revising their
own standards.
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In practice, to some extent & facility will see
few significant differences between the Federal financing -
requlations and state licensing regquirements as they affect
the facility. Respecting the physical environment of the .
center, for example, the DHHSDCR require only that a facil-
ity meet the state's licensing and approval requirements.
Furthermore, some states incorporate requirements similar teo
the federal regulations directly into their state licensiug
schemes affecting, for example, child/staff ratios. To
these extents the difference between fiscal regulations and
. state licensing becomes blurred and standards for ideal
quality and base line police-power standards become identical.
Nevertheless, the DHHSDCR include several requirements which
are generally stricter than a state's requirements. For
example, while the DHHSDCR, and the earlier FIDCR set require-
ments for the maximum size of groups of mixed age in day
care centers, only eighteen states specify group size require-
ments and of those a substantial number permit larger groups
.~ in centers than the federal requirements. Thus; at least in
some areas, a center will find that the standards it must
meet to qualify for federal funds are higher than those
necessary simply to operate with a license.

Credentialing is another non-licensing me *ioc °
insure guality, though it often is used as part of & licswnsing
system. . Credentialing'is a way to regulate the quaiity «f
child care by certifying that a child care worke: - as T
certain requirements to demonstrate competencies .u worik
with children. Some states reguire that some stafi{ at a ilay
care cegter have completed certain academic work be
qualified as "Child Development Associates". Crecentiz] ag
regulates staff and may be one reguirement for licwnsir,,
but is not the same thing as licensing, which add::ss5c: not
just staff but program, building, administration, . oup
size, child/staff ratios and the like.

Accreditation is still another ncn-licensing
method available to deve':; high quality day care. Jen-
erally a voluntary system, it involves the certification by
an accreciting group, which may be public »r private, and
whose lombers may be fellow operators of facilities or
consumers, that a program meets high standards. A day care
facility wculd apply to such a group for accreditation and
would receive a zind «f “"seal of approval’ if it meets the
requirzd conditizns. 5uch & system is not yet widely used,
but there are some sigus that it will develop in time. We
menticn it here to djis=ninguish further between licensing as
an exercise of police power aimed at preventing harm to
childrei: and other regulutory and non-regulatory methods
. aimed at holding day care facilities to standards of high

quality
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EXAMPLES OF LICENSING REQUIREMENTS AND THE DHHSDCR

States impose a wide variety of requirements on
day care facilities through licensing. You will rzed %o
study your own state's regulations carefully to discover
what requirements affect your center, but they w: !l typi-
cally include the following items. We will desc::be these
items in comparison with the recently promulgahed DHHS Day
Care Requirements. Those regulations, as we have said, set -
the conditions upon which receipt of federal funds for day
care from several programs will depend. As sucli they may &
stricter than licensing requirements in some zta*es. Even
if your center will not seek to receive federal runde,
however, you should be aware of the federal ritzadards si:.ce
state licensing authorities will often be gquicded Ly thege
standards in developlng state standards,

1. Staff/Child Ratios. This is perisp: %... most
important area in the operation of a center, since s=aff
salaries usually are the largest expense of a cente: .
Depending on the ages of the children, required raties of
staff to children range from 1:4 for the youngest vc 1l:25
for the oldest. Nearly all states impose som: recuired
ratio. The DHHSDCR raguirements in this area dercnd on
whether a state measures by attendance figqu.'z¢ or by en-
rollment figures. The following chart st:..:i “he require=-
ments:

DHHSDCR Stuif/Child Ratios

_ Staffing Requirement Staffing Requirement
Age of Child - Based on Enxollment Based on Attendance
Birth to 2 years 1:3 1:3
2 years 1:4 1:4
3 to 6 years 1l:¢ - 1:8
6 to 10 years l1:16 ' 1:14
10 to 14 years 1:20 1:18

2. Group_Size. The number of states with maxlmum

group size requirements (only 18 at this writing) may grow,
since one of the findings of the National Day Care Study
(Abt Associates) was that group size was a major factor in
the quality of day care programs. In those cases where
states impose on centers maximum group sizes, they usually
vary accordirng to the age of the children and range from
about 15 to 25 or 30 children. The DHHSDCR, again depending
on whether a state uses enrollment or attendance as the
‘measure, impcses the following maximum sizes for groups at
day :are centers:
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\> : Maximum Group Size Maximum Group Size
Age of Child By Scheduled Enrollment "By Attendance
Birth to 2 years : 6. 6

2 years - 12 12

3 to 6 years 18 . 16

6 to 10 yeares - 16 14

10 to 14 years 20 \ 18

The DHHSDCR permit largef groups at arrival and departure
times, mealtimes, naptimes and special activities such as
playground time or field trips.

3. Staff Qualifications. All states regulate
the qualifications of staff to some extent, addressing,
typically, age, education and experience. These require-
ments vary widely, however, and in several states there are
no requirements for positions below the adminlstqptlve
staff. The DHHSDCR do not require particular staff quali-
fications but do require that centers provide orientation
periods to staff and that staff without a "nationally recog-
nized child development credential appropriate for the age
"of the children cared for" participate regularly in special-
ized child care training.

4. Record Requirements. Most states' licensing
regulations require that some sort of written records be
kept coacerning each child, with information about parents,
health reports, emergency procedures, transportation and the
‘ke. Written descriptions of programs are required to be
kept by the DHHSDCR and by some states.

5. Physical Space. The majority of states
require at least 35 square feet of indoor space per child.
The requirements for outdoor space vary greatly with all .
states allowing for some alternative such as nearby parks or
playgrounds. The DHHSDCR require in this and other physical
environment areas only that the state or local licensing i
requirements be met. Those regulations do require, however,
.that a state establish some standards relating to sanitation
and to safety in transportation, swimming facilities and
equipment without specifying what those standards should be.

6. Equipment Requirements. Moust state regula-
tions include some requirements that equipinent be available
at a center suitable to the ages of the children. DHHSDCR
do nct include any specific requirements concernlng equipment.!

Other areas typically addressed in licensing
regqulations include health, fire and safety requirements,
nutrition (often with detailed requirements regarding time

-71=- 7:

~i



and content of hcot and cold meals), and procedures for
obtaining licenses, enforcement of regulations and appeals.

The DHHSDCR include, in addition, requirements
that centers .provide information to parents about where and
how to obtain social services available in the community ,and
several requirements to insure that parents are informed
about the center, are given access to the center and are

given "meaningful opportunltles to participate in policy-
making. ’ '

OBTAINING A LICENSE

The process of obtaining a license to operate a
day care facility is typically a long and complicated one
that can take an average of one year of one person's work
time. One reason it often takes so much time is that li-
censing requirements are usually linked with a number of .
other requirements imposed by other state and local agericies.
In addition to the license requirements, for example, an
operator will have to satisfy state and/or local safety,
health, sanitation, fire and building requirements and
insure. that the location of the center complles with any
local zoning requirements.

Some states, unfortunately rare, like Vermont have
developed a systematic process that unites the numerous
regulatory requirements and processes into a rational order
an operator can easily follow. 1In most places, however, one
of an operator's first and most important steps will be to
gather all the regulatory timetables that his or her center
will have to meet and on a large calendar or a long sheet of
‘pPaper prepare a detailed schedule of deadlines and target
dates. Try to work simultaneously with as many of the

regulatory bodies as you can so that you can minimize the
delays.

The license granting procedure typically begins
with a determination whether a center must be licensed at
all or falls under an exception to the general regquirements.
"Exceptions to the licensing requirements are available
usually where, for example, the child care is in the form of
religious instrugtion, or is provided by a certified educa-
tional institution or on federal premises, or where,it is
provided briefly so that parents can shop or attend religious
services or is provided by a public entity like a school.

If the determination is made that a facility must
be licensed, there will be requirements for initial investi-
gations including in the large majority of states an on-site

[N
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inspection by a licensing official. All states require, in
addition, inspections by appropriate health and sanitation,
fire and safety officials. A center must usually obtain
certificates of approval, or permits, from those officials
before it can be licensed. An operator has a right at this
pre-license stage to present the center in the best light.
S/he has a right also tc prevent surprise or unannounced
visits to the facility at this stage.

Nearly all states provide for temporary operation
of centers where a license applicant is unable to meet all
the requirements at the time s/he applies. In most states
such a center may begin to operate under a provisional, or
conditional, license or will be certified as being in "sub-
stantial compliance" with the licensing requirements.

A provisional license will permit a center to
operate for a limited period of time, typically six months,
.without meeting all the requirements for a license, if the
licensing agency sees no danger to children. 1In order to
Sbtain such a provisional license a center must usually
submit a plan showing the licensing authority how the center
will overcome its deficiencies by the time the provisional
license terminates. The large majority of states provide
for one or more renewals of provisional licenses.

When a license is issued the certificate typically
will state the name of the operator of the facility, the
kind of program permitted, the number of children permitted
and the period. of effectiveness. Some states will require
the payment of a fee to obtain the license. '

. J

The license will be effective for either one or
two years depending on the state. Normally, toward the end
of the term of the license the agency will send the necessary
forms for renewal to the operator, typically 40-60 days
before the license expires. The operator will then have to
£fill out the forms and submit them by the required deadline,
usually about 30 days before expiration.

INSPECTIONS AND COMPLAINTS
—t

After a facility is licensed it is subject in
every state to inspections by the licensing agency, usually
on at least an annual basis. . If a complaint is made to a
licensing agency about a center, it will nearly always be
followed by an inspection visit unless it is determined tha’
the complaint has no reasonable basis in fact or was made t
harass the center.
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If a complaint is made to the licensing agency, a
dated report of the complaint will typically be filed in the
agency's record of the center. At the time of the inspection
the -official is required to inform the center what the
complaint was about but usually may not reveal the source of
the complaint. Normally there are specific legal prohi-
bitions against the operator of the center retaliating
against a known complainant

If you know that the complalnt was made merely .
because of some disagreement between you and the complainant,
you can tell the inspector about the situation. In most
cases the complaint processing ends with a f1nd1ng of no
problem at ‘the ceater by the inspector.

In most states inspection v151ts after the issuance
of a license may be unannounced. Objections to this practice
on grounds of privacy, the right against search and seizure
without a warrant and the possibility of ‘endangering the
children in care have frequently been raised by operators,
occasionally in lawsuits against agencies. Against these
arguments has been raised the necessity of surprise for a
state to carry out its responsibility to protect children
against facilities falling below the standards set by li--
censing. The issue raises constitutional questions which
have not been definitively resolved by the United States
Supreme Court. As of this writing, the power of the li=-

censing agency to make an unannounced inspection still
stands in most states.

When an inspector arrives at the center, you
should ask to see his or her credentials and to know the
substance of the complaint. Let the inspector make the
inspection; resisting the inspection may be sufficient
ground alone to permit the agency to revoke your license.

REVOCATION OF A LICENSE: DUE PROCESS RIGHTS

All operators of centers should familiarize them-
selves with their state = laws which establish the grounds
on which their license c¢in be revoked. You have the right
to keep a license; whetne' provisional or full, and to have
that license renewed ur'¢=s and until the licensing agency
can prove conclusively '..:% one or more of the grounds for
revocation exist. Having izceived a license you have a

"vested interest" in the license and the right to due process
if the state geeks to remove it. In most states you have

the right to a reasonable period of time in which to correct
any deficiencies in your facility before the state can take
steps toward revocation.’
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. The process which is legally due a provider in-
cluces the right to be informed of all violatiens found in an
inspecyjon~~that is, of every ground on whicih the agency

seeks Y¢ revoke your license. In stating its grounds, further-
more, the state must tell you exactly which regulation it
claimsy you have violated. The state cannot change iﬁs posi-
tion by 9iving you a notice of certain deficiencies, which

you then correct, and then proceeding to revoke yo license

on groynds of other deficiencies.

Your right to due process means, most ifportantly,
that yyw have a right to appeal a decision and to present .
your sjAa at a hearing if your facility is threatened with
suspen sion or revocation of a li. 2nse or your application for
‘a licepa® is denied. (This rig .t extends to the denial or
revocavioh by any agency ©of any of the permits such as fire,
safety, or health and sanitation which you must hold to '
operata your center. Chegk your state's law to find out what
the sperlific requirements are including what agency holds the
hearing, what timetables apply to that hearing and what
rights ¢ou have at the hearing.) , : ’

When a decision is made to deny or to sekk to .
revoke A license the agency must notify you in writing of the
reasopa for its decision and tell you what steps you must
take tn 3sppeal its decision. You will then face in most
states a period of several months before you have your appeal
heard, During that time your ability to operate your center

.. dependa on whether you have held a.license or are applying.
for yoaxr first license. If the state is denying your appli-
cation ¥or a first license, you will not be permitted to
vperaha While awaiting the hearing, unless you have been
operahinyg under a provisional license which has not been
revokad.® If the state is seeking to revoke or suspena your
licenga, however, you uave the right, except in an emergency
situanion (discussed bélow), to continue to operate until a
heariny is held and a decision is made against you. A few
stateg sttempt to have a facility cease operating pending a
he aring 3f a provider is being denied the renewal of a li-

c nse, but the lack of a real distinction between this sifua-
t on and one where the state seeks to revoke a license makes
sich A practice legally questipnable. To be certain your
righta will be preserved, be sure to consult with a lawyer in
any case when you are faced with a decision by the state to
seek fo pravent you from operating.

In every state there is a procedure whereby the
state can Close ‘a day care facility immediately when neces-
sary fo protect children from a substantial and immediate
threaf to their health:-or safety. In many states the attor-
ney ganeral's office or the district attorney may go to court
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to obtain an injunction (a court order) against the continued
operation of a center if such a threat exists. In such
states & temporary order may be obtained to close a center
without notifying the provider if the state can show that
immediate and irreparable injury, loss or damage will result
before the provider can be heard in.opposition. Even if the
court issues such a temporary restraining order, however, the
order normally may not exist more than ten days and the
provider has a right to be heard within a reasonable time in
court on whether the court should issue an injunction. 1If
the state seeks an injunction to close your center you will
need a lawyer to represent you and should obtain one as 3
quickly as possible. Where states rely on procedures other
than injunctions to close facilities, the provider has a
similar right to a hearlnq within a reasonable time.

13

CONDUCT OF A HEARING

If the injupction process is not followed and you
request a hearing to contest the state's decision to remove
or deny your license, you should study carefully the statutes
and regulations which will tell you about how that hearing
will be conducted. If those rules are not included with the
notice you receive of the agency's determination about. your
license, you should contact the agency to obtain-those .rules.
Such a hearing will usually n~t be held in a courtroom, but .
in an office 'or a conference rocm ©f the administrative
agency. The hearing will be governed by procedural rules
that apply to that agency or g=nerally to administrative,
hearings in your state. The hezaring will be more informal
than a trial in court. A hearing officer, usually an attorney,
will conduct it and eventually make a decision on the case.
Most of the rules of evidence which apply in court will not
apply, except for the rules of privilege (i.e., that communi-
cations made to an attorney for the purpose of seeking his/her
counsel will be privileged as, usually, will communications

- to a doctor, to a priest, minister or rabbi, or to a spouse).
The hearing officer will normally try to exclude irrslevant
or repetitious evidence.

In most states, you will be able to represent
yourself at the hearing or to have a lawyer or other person
represent you. All the testimony will be given under cath
and recorded in some manner, often by tape. Ybu or your.
representative will be permitted to present documents in
evidence and to present witnesses on your behalf. Each side
(the provider and a representative of the 11cen51ng agency)
will be permitted to cross-examine the other side's witnesses,
to examine all documents introduced into evidence and to make
opening and closing statements. ‘
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Before the hearing you may have rights under your
state's rules to "discover" certain information. As the term
implies, this means that by following the: procedures in the
rules governing the hearing, you may be able to obtain copies

~of any documents the state has which pertain to your case and

prov

to find out the names of any witnesses the state plans to :
have testify against your holding a license. You may have to
have the hearing officer order the state to give you the.
information or you may be able to obtain it on your own,
depending on the rules. It is very important to take advantage
of any procedures that give you access to such information
well before the hearing. Information about the state's
arguments and evidence will enable you to plan and organize
your presentation in the most effective way by alerting you

'to each ‘point the state will rely on that you must mect.

In most administrative processes, hearing officers
will themselves ask witnesses and parties many questicns to
be certain they have a complete record. They will be espe-
cially active in a hearing where a party is not represented
by a lawyer, to be sure that that party's rights in the
hearing will be protected. Nevertheless, it is a good idea
at least to seek advice from a lawyer with knowledge of day
care licensing and hearing procedures, 'and if possible to
have that person help you prepare for and accompany you to
the hearing. No matter how sophisticated or knowledgeable
you may be, the maxim that a person is his or her own worst
lawyer holds true in most hearing-type contexts simply because
the person has too much at stake to plan and proceed obJectlvely
and effectively. B - -

The administrative hearing on your license should
be taken very seriously, even though a decision against the
provider may be appealed to a higher agency or to a court.

In the ' first place, appeals to court will be costly and often
much-delayed. Second, it is very difficult generally to
persuade a court to overturn an administrative decision; a
court will uiznold a decision by a hearing officer or higher
administrative body if there is substantial evidence in the
record to support that decision and there are no errors of

~law. Even if there is much conflicting evidence at the

hearing and the judge on reviewing that evidence thinks he or
she would have decided differently, the court will uphold the .
agency unless the agency misunderstood or misstated the law.

Usually you will not be given a decision immediately
at the close of a hearing. Instead, the hearing officer will
write the decision and mail it to the parties some two weeks
to several months after the hearing. If the decision is
against you, you will have the right to appeal to a higher
administrative level or to a ccurt, depending on your state's
scheme. If your appeal is to a court you will nezed to retain

.a lawyer.
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CRIMINAL ACTIONS

Behind the admlnlstratlve processes for granting,
renew1ng and revoking a day care center Jicense lies the
state's criminal machlnery to insure that no center will
operate without a license. As we pointed out at the beginning
of this chapter, licensing is an exercise of the state's
police power, whereby the state makes it illegal to provide
care for children in a day care center setting without a
license--that is, without submitting to the administrative
processes we have been discussing~--established to provide a
base of safety and health below which regular child cace
outside the home must not fall. Thus, where a center operates
without a license or persists in violating licensing require-
ments, most states treat the operation as a misdemeanor
subJect to fines or imprisonment or both. As a practical.
matter, criminal actions will not be brougiit except in very
serious cases where other means have failed. 1If you are
subject to such an action you will need a lawyer. 1If you
can't afford to hire one the court will provide one.

CONCLUSION

Since licensing schemes vary widely from state to
state, we have been able only to describe typical provisicns
and procedures. Thus, one of the first documents a potential
..provider should obtain.is the licensing .regulations. of his or .
her state. Beyond learning and complying with these regula-
tions, it is important that oroviders communicate with one
another and, perhaps, with the licensing agency about the
difficulties posed by unnecessary or unfeasible requirements.
Licensing regulations must be clear, understandable, measur-
able, reasonable, and consistently interpreted. 1If they fall
short they can be changed and the agency can be held account-
able for its enforcement practices. Providers, as well as
consumers, have a right to press for such changes and hold
their licensori accountable.
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Chapter V11I1I

ZONING

WHAT ZONING IS

Zoning is a process for regulation of the use of
land. Each city and town is enabled by a state zoning law to
divide its land ianto districts and within those districts to
regulate and restrict the erection and use of buildings,
structures and the land itself. Local governments, if they
choose to zone, implement these powers in the form of local
zoning ordinances, by-laws, or zoning codes, which describe
in detail the districts of a town, the permitted land uses
within each district and the procedures for applying for

permits, appealing from denlals, and for enforcement against
violations of the code.

Like licensing of day care facilities, zoning by a
state and its local cities and towns is an exercise of the
"police power". As such, zoning power is based on the author-
ity given to a state by its citizens to promote and protect
the community's health, safety, and welfare. Any exercise of
the zoning power must be consistent with these purposes in
order to be valid.

In some areas confusion is created by an over-
lapping between day care -licensing requirements and zoning
restrictions. 2Zoning is not licensing for day care centers
and should not attempt to perform that function by imposing
requirements on day care centers that overlap or, worse,
conflict with a state's licensing regulations. Nor is it
usually sensible for a day care licensing scheme to include
tlhe requirement that local zoning ordinances be complied
wi+th, as many states do, since combining the two regulatory
re lirements often adds significantly to the delays before a
da' care center can be licensed and begin to operate. Zoning
re-.uirements must be met or waived in any case, and adding
t!.. requirement to the llcen51ng regulatlons seems an unneces-
sa.y complication.

Zoning is also not the same as, and should, not
include the fire, safety and sanitation requirements that
mus‘ be met for permission to occupy a:d use a building for a-
ray care center. Again, any overlap of the areas creates
unnecessary complications for the operator of a proposed
centar who must answer to more than one agency, for similar
requirements.
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STATE ZONING ENABLING LAWS

. Typically, a state's enabling law requ: -es that
local zoning requirements be uniform throughout each district.
That is, there can be no discrimination within a district,
though regulations for one district may differ from those in
other districts. ‘

State enabling laws also typically require that
zoning regulations be based on a comprehensive plan. This
means that a town may not enact haphazard or piecem:al zcning
regulations. - Zoning should be done on the basis of a plan
applicable throughout the town which.considers, for example,
the overall needs of the town for transportation, water,
sewage, schools and other public requirements. As we shall
discuss, day care facilities areé only beginning to be seen as
meeting a public requirement and, thus, tend to be blocked in
various ways by zoning restrictions.

Under most state laws, a town or city's zoning code -
is adopted only after a public hearing a* which interested
citizens have an oppor*tunity to be heard. «u 2zoning plan will.
be proposed at the hearing by a planning commission, or
zoning commission, appointei by the town's governing body.
Typically, the code which is then adupted carnot be amended
or repealed over the objections of a certain percentage
(often 20%) of the citizens affected by the proposed change

‘without a two-thirds cr thrée-fourthi vote of the town's =

legislative body following another public hearing.

State zoning statutes usually require further that
local zoning appeal boards be established to serve at least
three purposes: (1. to hear and decide on appeals from
adverse decisions by administrative officials enforcing the
zoning law; (2) to hear and decide on petitions for special
exceptions, or conditicnal use permits, to be made under the
zoning ordinance; and (3) to authorize a variance from the
terms of the zoning regulations.

If a proponent or opponent to a petition to the
zoning appeals board, or, in most cases, any taxpayer, is
unhappy with the dec¢ision of the board, a further appeal aay
be made to a court. The court's review of the decision will
be very limited in most cases, however. The court will
review the zoning decision only to find if it is based on an
error of law or is arbitrary, capricious, oppressive or
constitutes an abuse of the board's discretion. Courts will
usually defer to a board's determination of .the facts and its
opinion based on those facts. Even if the court would have
made a different decision than the board, if there is what is
called "substantial evidence" to support the Board's decision,

87
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the court will let it stand. It is very important in tiL. s
light to present all the evidence you have to the zoning
board and to treat that hearing as if it were the final
appeal since it is very difficult to overturn its decision
court.

ZONING CLASSIFICATIONS: THE TYPICAL CRDINANCE

Typically a local zoning ordinance - i].l divide a
town or city into districts devoted to reside:, "al housing,
commercial uses, industrial uses, agricultural ug~s, and
public and recreational uses. These categories ' often
further divided in more sophisticated schemes inuu rarious
levels of density of use. For example, resident: - :es may
be divided into one-family residential districts. .. o-family
districts, low density and high density multiple :«:idential
districts.. Likewise, business, commercial and in-ustrial
districts may be subdivided into light or low deusity aud
heavy use districts.

‘ The zoning ordinance will thus ¢stablish what uses
may be made of whicl. districts. It will also, typically, .
contain detailed restrictions, according to the use permitted
in a district, concerning the heicht and bulk of buildings,
floor area ratios, lot size, and required parking space
availability. '

_ The ordinance will also set f~rih the nethods by
which it is to be enforced. Typically, the cfficial or
agency in charge of zoning adminr‘stration will be given
authority to serve notices of v:.: lation c¢n owners of land
within a district acting in ¥. 2.ation of the ordinance,
requiring the removal of the unlzvwful use. He may also ask
the District Attorney to instiuvute legal proceedings and the
police to assist. Usually the violation may b2 subject to
either civil or criminal penalties, with each day of an
illegal use counted as a separate violation subject tc a fine
or imprisonment. '

<

ZONING TREATMENT OF DAY CARE

Day care centers are often not explicitly includec
as a permitted use within a, zoning plan. Where they are’
included, they typically are treated as a commercial uce and .
are excluded from residential sections and other business and
industriai sections. Such treatment fails to recognize the
community-service character of day care programs, regardless
of whether they are profit-making or not-for-profit. This
treatment also ignores the community-wide need for such

c
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services and fails to recognize the essential similarity
between day care center operations and thcse of a similarly-
sized elementary school which may be located wherever needed.
Even where day care centers are permitted t operate, zoning
codes often contain physical requirements governirng, for
example, parking areas and lot size, that may be unrealistic
-and unnecessary for day care centers. In general, day care
centers have been treated by municipal planners as a "problem

usa" to be allowed only with special conditicns and restrictions.

A task force report issued in 1972 by the Federal
Department of Health, Education and Welfare (HEW, (anow Health
and Human Services) stated that day care should be treated
not as a "problem use" but as a community facility t» be
planned and encouraged with few requirements concerning the
phiysical characteristics of a center. These should include
rnly such requirements as would be applied te a small schonol:
fencing or a buffer from abutting property, accesc to a
useable play area in accordance with the state's Licensing
requirements, off~-street loading and delivery access, n=
greater parking requirements than are applied to similar
uses, and accessibility for fire and other emergency vehicles.

As the need for day care grows and educat .n abouw.t
day care spreads, a zoning position like that recommended by
the HEW task force will probakly be adopted in mor: areas.
Meanwhile, zoning plans continue to treat day care in mary
areas as a problem to be curtaiied rather than a service to
be encouraged. There are ways to challenge and change thi3e
inappropriate treatments of day care, as we shall di. uss
below, but the first step for a prospective day care prcvider
is to "know the territory"

Before signing a purchase and sale agrecment . cr
entering a contract to build a day care facility, a prc¢spect-
ive day care operator should investigate whether the site
celected is in a zoning district that will permit the center
to be built or renovated and operated, and, if so, wli=th:r
conditions will be imposed that make operaticn of.,the center
difficult. As a purchaser you will be responsible for knowving
the zoning situation and ordinarifly,: in most states, ycu v1ll
not e able to cancel your agreement to purchase on the
grourds that you later found the zone did not permit day
care. If there is some doubt or ambiguity in the zoning code
and you must, for some reason, proceed with the purchase of a
site before you can obtain a decision, your lawyer should
build protection into the contract by, for example, making
the agreement to purchase conditional upon a favorable deter-
‘mination by the zoning officials.
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ZONING FLEXIBILITY

If a town's zoning plan does not appear to permit
the operation of a day care center in the district you have
selected, that may not be the final word. There are three
ways, typically, an owner can put his or her land to a use
not =xplicitly permitted in a district, any of which may in a
given case be available to a day care cer%er: (1) the use
may be a "non-conforming" use existing at the time a zoning
ordinance is passed; (2) it may be permitted as a "special
ase"; or (3) it may be permitted as a "variance"

~ If a day care center is in operation in an area
that has not previously been zoned or which has been zoned to
pernit its operation, a change in the zoning situation may
make the center a "non-conforming use" Under most zoning
plans a non-conforming use may contlnue to exist in a district
for a given number of years even though a new non-conforming
ase could not be built or begin to operate.

A "gpecial use" is one which is not explicitly
permitted by a zoning plan in any district, but which may be
specially permitted by a zoning board. This is a category
reserved for uses considered to be essentially desirable and
necessary to a community, but which because of their nature
or the noise, traffic or other problems associated with them
are treated as special uses to be handled on a case-by-case
basis. Schools, hospitals, religious instituticns and the
like are often numbered among these uses. The special use -
process is designed, generally, to give a zoning agency the
power to design restrictions for those publicly necessary
uses for which it is difficult to specify adequate conditions
in advance. Often, where day care is not included or acknowl-
edged in a zoning plan as an ordinary use, it will be subject
to the process for obtaining a special use permit in whatever
zone the owner wishes to locate. In that case the owner will
have to file a special use application, present his or her
case to the zoning board and wait, often several months, for
a decision.

The third method by which a day care center may be
able to operate in a district not zoned for such a use is to
obtain a "variance" from the zoning board. A variance is, in
effect, «: waiver of the zoning restrictions.  In this case,
unlike the "special use", the day care use might be explicitly
permitted under the ordinance in other districts, but not in
the district a center seeks to use.

Usually to obtain a variance a center would have to
show that to restrict it from operating would pose practical -
difficulties and unnecessary hardship on the nwner's use of
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the land. The standards a board must use in grant.ng a
variance typically require that an owner show that the ¢=-di-
nance works a singular hardship on his particular property,
different from the effect on other property in the district.
The hardship is measured usually in economic terms, an owner
generally arguing that without a variance s/he will be unable
to make a reasonable economic return on the investment in the
property. Variance processes differ significantly from
locality to locality, however, and despite these economic
standardi which could probably not be met by most day care
centers, it may be worth inquiring into the practices of the
zoning bojard in your area to see if a center might be success-
ful in obtaining a variance. Again, you should inquire into
the zoning possibilities before you acquire property.

OBTAINING ZONING FLEXIBILITY FOR DAY CARE

For a variance or a special use permit, and often
to protect a pre-existing, non-conforming use, a day care
center will have to participate in a process involving a
petition, or application, a public hearing, an administrative
decision and, possibly, further court appeals. Either with"
the application or at the hearing the center will be required
to present various documents showing such things as its
building p.:ans, a map of the neighborhood, information about
its proposed program and the like. The public is notified of
such hearings and they are often well-attended by interested
neighbors, pro or con. Neighbors will sign petitions and in
some cases testify about their concerns.

A day care provider wishing to operate in a gi-en
neighborhood where a special permit or variance is necess ry
is well-advised to zpproach neighbors openl, and try :o
anticipate the problems they may raise. If you can ¢:in
their support, or at least neutrality, by agreeing toc operate
only within certain hours, to erect a fence to buffe: play-
ground noise or the like, you will have a significant head-
start in the zoning process..

Witnesses who may be helpful to a petitioning c”
provider include neighbors favorable to the center, an expert
in day care who can testify to the desirability of the property
for a center, an expert in property values who can defuse any
suggestions that a center would significantly lower property

_values in the area, and a person fanjliar with the program

the center will operate who can test..y about the extent to
which the center would affect traffic and noise in the area.
It may be helpful also to introduce testimony comparing tne
operation of your center with the neighborhood effects of a
similarly sized elementary school. Usually day care centers

-85-




are considerably smaller than even the smallest elementary
schools. As we shall discuss below, one of the best ways to
convince a zoning board to permit a day care center use may
be to emphasiZe its similarity to a use which is ordinarily
‘and readily permitted in an area--that of a public school.

Since success with the zoning issue is critical to
the operation of the center and since the issues can become
quite complicated, a day care center should conzult with a
lawyer or an expert in the area of real property and zoning
procedures to assist it in the process. .

IMPROVING THF ZONING STATUS OF DAY CARE

In most states certain land uses are treated by
state law, zoning ordinances or by courts, or all, as '"pre-
ferred" uses. These typically include éducational, religious
and charitable uses--generally uses that are seen as inher-
ently beneficial to the public. Where local ordinance re-
stricts these uses, a court will typically place a heavier
than normal burden on the local government to justify such
limitations. Courts will treat a land use as inherently
beneficial--as a preferred use--either on the basis of the
state law giving t-e use such status or of the court's own
determination of public policy. In a small but growing
number of states day care is beginning to be given such

preferred use status, either on its own merits-or-by-treating--- -

it as similar to already recognized preferred uses.

Some courts have found day care centers to be
"educational” uses by defining the term "education" broadly.
Centers that offer experiences to children that help them
progress in arts and social developmeant as well as in more
. narrowly defined educational areas may be treated as educa-
tional uses and accorded preferential zoning consideration by
sympathetic courts. ) -

. Some centers may also attain preferred use status
on religious grounds where they are affiliated with churches.
However, where the child care provided is daily and appears
similar to non-church-affiliated day care, only those courts
willing to take a very broad view of the term "religious" are
inclined to give preferreqd use status on religious grounds.

The strongest case for preferred use status would
be for courts to treat day care as inherently beneficial on
its own terms, rather than attempirg to squeeze it into an

educational or religious or other preferred-use mold. The
" benefits of day care k:th to the child and to the working
parents as well as the particular benefits of having a day

d
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care center close to the child's home are reasons that should
be stressed to courts and zoning officials .in attempting to
gain such preferred treatment.

Another perspective which may gain day care centers
a more favorable zoning status in their communities is based
on a comparison of day care centers with other uses in a
given district. A zoning ordinance that permits small elemen-
tary schools to operate in the same district from which it
excludes day care centers may be found by a court to be
unlawfully discriminatory or unreasonable. The impact of a
day care center on the surrounding communitv is not in most i
cases very different from, indeed, is usually legs than that e
of a small public school, as long as the center maintains -
similar provisions for parking spaég and buffer§/against
noise. " ’

A day care provider should be familiar with these
arguments not just for their possible impact on a court when
a reatrictive zoning provision is being challenged, but also ///
for their educational impact in the provider's communications
with his or her neighbors, zoning officials and the community
at large. )

CONCLUSION

While day care has been treated historically as a
problem land use in zoning to be restricted rather than
encouraged, the growing need for day care and the growing
familiarity of communities with day care are combining to
improve its status. Day care providers should be familiar
with the various methods outlined in this Chapter for ocperat-
ing in spite of restrictive zoning systsms and should incor-
porate the potential delays in cobtaining z-ning permits into
their start-up pl&#ns. In the longer run, it is also important
to communicate openly with neighbors and officials so that
eventually day care will come to occupy the preferred posi-
tion in zoning schemes now afforded to other community service
facilities.




CHAPTER IX

--PERSONNEL LAW: WAGES, BENEFITS AND WORKING CONDITIONS

WAGES, BENEFITS AND WORKING CONDITIONS: SUMMARY OF LAWS
Fair Labor Standards Act
Federal Wage Garnishmen{ Law

Federal Unemployment Tax Act of 1939/Social*Security Act
of 1935 :

Workman's Compensaticn

Federal Occupational Safety'and Health Act of 1970
Employee Retirement and Income Securify Act
National Labor Relations Act

A NOTE ON PERSONNEL POLICY STATEMENTS

-88-




Chapter IX

PERSONNEL LAW: WAGES, BENEFITS AND WORKING CONDITIONS

Day care centers are subject to several laws and
regulations that affect and define their relations with their
employees. In most cases these laws require no more than you
would do as a matter of common sense, fair treatment and the
maintenance of good working relationships between employers .
and employees. Their impact frequently, however, is to bog
down an employer in paper work and to present him or her with
difficult issues at every stage of the employment relationship.

i These issues include for example: .how to hire the:
most competent child-care staff without asking questions that
could be taken as discriminatory; whether to recognize and
bargain collectively with a group of employees; whether to go
along with or to challenge a former emr.loyee's claim for
unemployment compensation. In these and other areas involving
zmployees, employers at day ca:re centers have to walk a.
narrow rath between giving up their rights as employers on
one side and appearing to have a negative attitude toward
employees' rights on the other. In any event, it is highly
iportant for a day care director to know :he laws relating
to personnel so s/he can manage the program and lead the
staff effectively.

Soime personnel laws have been in effect only a

short time; the question of how “hey apply to a day care

nter may not have been resolvel yet. Frequently enforce-
m;nt officials differ among themselves about how a law should
be iuterpreted. Usually the laws apply generally to industrial
ancd larg:z commercial settings as well as tc smaller businesses
like day care centers; their unmodified application to the
smaller settings can sometimes create real burderns in time
and money for those businesses. In the midst of this confusion,
an- operator of a center shouid keep in mind that s/he has the
right to question an agency's interpretations of statutes and
régulations, to request that other agency officials joir in
determining the application of the law to the center, and to
learn from the agericy how the same law is being interpreted
and applied elsewhere. 1If an interpretation of a statute or
regulation or its application to a center appears to be
unreasonably oppressive, arbitrary or discriminatory, it
might be successfully challenged at a higter level of the
epforcing agency ¢r in a cour+.
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The major laws relating to personnel of which
operators should be aware fall into two broad groups: those
having to do with wages, benefits and working conditions,
summarized below, and those designed to prevent discrimina-
tion, which are the subject of the next chapter. Our discus-
sion of these laws will serve as a general guide, but-in any
particular situation a day care center will have to find out
the current status of the law. The information in this
handbook can be outdated quickly through amendments, new laws .
or new interpretations that could change the way in which the
law applies tO\day care centers. :

WAGES, BENEFIT§ AND WORKING CONDﬁELQNS: SUMMARY OF LAWS

Fair Labor Standards Hét

18

The Federal government and most states have esta-
blished laws relating to minimum wages, overtime pay. and )
dther basic provisions of the work environment. You should
check with your state's labor department or similar agency to
find out your state's requirements in these areas. Under the
Federal Fair Labor Standards Act of 1938, as amended by the
Education Amendments of 1972, all preschools, whether public
or private, whether for-profit or not-for-profit, must pay
the minimum wage to employees. As«of this writing the minimum
wage rate, beginning January 1, 1980 is $3. 35/hour

An establishment that employs only members pf the
owner's immediate family is exempt. The Act also exempts
executive, administrative and professional employees, including
teachers, from its provisions. The question arises often
whether a particular employee at a day care center is a
"teaCher" and thus not covered by the FLSA. Generally, if a
person's primary duty is to care for the physical needs of a
child s/he will not be regarded as a teacher, but if s7he

primarily provides educational services s/he may be exempt
from the Act.

. The FLSA also prohibits discrimination in pay on
the basis of sex between employees doing equal work with
supbstantially equal skill, effort and responsibility under
similar working conditions. The Act imposes further require-
ments regarding overtime pay (1 1/2 times the regular rate
after 40 hours of work in a workweek), child laber (16 years
the bagic minimum age, with children 14 and 15 years old
permitted to work limited hours outside of school hours), .and
record-keeping. The FLSA does not require vacations, holidays,
severance or sick pay; it does not limit the number of hours
a person over 16 may work; it does not require premium pay
for holiday work, pay raises or any fringe benefits. The
employer must keep records and must post a notice displaying
the requirements of the FLSA.
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The agency responsible for enforcement of the FLSA
is the Wage and Hour Division of the United States Department
of Labor. .If investigators find a violation, the agency may
require back payment of unpaid minimim or overtime wages, or
in some cases sue for back pay plus an equal amount as addi-
tional damages. The agency may also seek an injunction
against further violations of the law. An employee may sue
on his or her own behalf for back wages plus additional
damages. It is unlawful to discharge or take other action
against an employee for filing a complaint or participating
in a proceeding under this Act.

A two-year statute of limitations applies to recovery
of back wages except where a violation is found to be willful,
in which case a three-year statute of limitations applies.

The term "willful" is deflned in various ways in the law, but
always means at least "intentional". A willful violator of ,
the FLSA would be one who sets out purposefully to violate

it, as opposed to one who violated it unintentionally.

Willful violations may be prosecuted criminally with a possible
fine of up to blO 000 for each violation.

. In most cases where a violation is found, the
agency will be satisfied with an employer's agreement to pay
back wages, and will not seek further remedies in court
Nevertheless, any notice of a violation of the FLSA,
inquiry by the Wage and Hour Division is a serious matter
which can involve complicated negotiations and considerable
expense. The best way to prevent unneccesary complications
is to keep simple, clear and thorough records of employees'
hours worked, and wages paid and to comply with the wage
requirements scrupulously. Confused record-keeping in itself
often appears to the enforcing agency as a sign that the law
is being violated. 1In the event of an investigation or a
notice of a v1olat1on from the agency you should consult with
a lawyer.

~

Federal Wage Garnishment Law

Another Federal law that bears on wages and working
conditions is the Federal Wage Garnishment Law (Title III of
the Consumer Credit Protectlon Act), which restricts the
amount of an employee's earnings that may be deducted in any
week throuygh garnishment, and prohibits, under most conditions,
the discharge of an employee on the basis of his or her being
subject to garnishment.- Most states have equivalent or
‘stricter provisions relating to garnlshment which you can
learn about by checking with your state's labor department or
similar agency. . .
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Federal Unemployment Tax Act of 1939/
“Social Security Act of 1935

.Federal and state laws combine to provide unemploy-
ment insurance benefits to most employees, under the Federal
Unemployment Tax Act of 1939 and the Social Security Act of
1935 as amended. A for-profit employer with a payroll of at
least $1,500 in a calendar year or which employs at least one
worker for at least one day per week in 20 weeks in a year
must participate in this program. A not-for-profit corpora-
tion with four or more employees for at least two weeks of a
calende year must participate in most state programs.

Under the unemployment insurance program: workers

who have Leen employed long enough to qualify and who are out -

of work tlicough no fault of their own are provided a weekly
income for : limited time. States vary in their ways of
determining ¢’igibility and level of benefits but the federal
law establishes the general requirements: an employee (1)
must be able and available to work, (2) must be free from
disqualification (for example, an employee may be disquali-
fied if fired for misconduct that is against the interests of
his or her employer, or if s/he quits employment voluntarily
without good cause) and (3) must not refuse suitable employ-
ment. The Federal law also provides that a worker may refuse
employment if (1) the job is available because of a labor-
dispute, (2) the wages or work conditions are substantlally
lower than area standards, or (3) the employee would be
required to join a company union or refrain from joining a
labor organization as a condition for taking the job.

Under the-unemployment insurance laws an employer
may either contribute to an unemployment insurance fund or
insure itself. The rates and taxes are determined by several
factors, including whether the employer is a for-profit or
not-for-profit organization.”~ A day care center operator
should carefully study the factors to ensure the lowest
possible rate is applied. S/he should also evaluate the
potential cost of the center paying benefits itself to an
ex-employee to determine whether the center can afford to
risk insuring itself, instead of contributing to an insurance
fund. This evaluation would be similar to the balancing of

isk against loss a center should do in dec1d1ng on its
nsurance coverage (See Chapter V).

Workman's Compensatlon

In every state employers must also participate in
some form of a workman's compensation program. As discussed
in Chapter V, unless your day care center is exempt under
your state's law, it will be required to purchase private
insurance, self-insure or in some cases contribute to a
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state-operated fund to provide compensation to an employee
injured by an accident in the course of and arising out of
his or her employment. Programs vary considerably from state
to state, but the general principles are fairly uniform: An
employee injured on the job (or, typically, travelling to or
from the job) is automatically entitled to benefits, and the
employer's respon51b111ty tc provide beneflts is automatlc
regardless of negligence or fault.

Only empioyees are covered, not independent con-
tractors. This prevision causes a large amount of litiga-
tion, since the differences, legally, between independent
contractors--who do not submit to the directions of an em-
ployer concerning how thay perfocrm their work~-and employees
.are often hazy. .A day care operator is well-advised to -
insist that any contractors doing work at the center certify
that they are adeqguately insured so that they will not claim
later to have been acting as employees. (See discussion of
independent contractors in Chapter VI). '

Injured employees, and in the case of a death,
their dependents, are entitled, typically, to one-half to
- two-thirds of their weekly wage plus hospital and medical
benefits. In return employees give up their rights to sue
their employer for damages due to injuries covered by the
law. They may, however, sue any person who by their negli-
gence caused the injury. 1If such a suit is successful, the
employer is entitled to reimbursement for any payments made
toward compensation and the employee is entitled to the
balance.

As with the unemployment insurance programs, a day
care center should carefully calculate the costs of insurance
and the potential risks of self-insuring in order to make an
intelligent decision about how to- comply with the workman's
compensation law.

o Federal Occupational Safety and Health Act of 1970
Another recent federal law bearing on working
conditions aims at providing basic health and safety protec-
tion in the workplace. The Occupational Safety and Health
Act of 1970 (OSHA) requires that all employers, whether
profit or nect-for-profit organizations, provide a work envi-
ronment free from any recognizable hazards that could cause
death or serious harm. The regulations promulgated under
this act are voluminous, but only a few apply to day care
settings. The day care provider should obtain a copy of
these standards by contacting the local office of The Occupa-
tional Safety and Health Administration of the United States
Department of Labor. The standards that apply to centers
cover such things as drinking water, exits, fire doors and
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fire protection procedures, housekeeping procedures, lighting,
lunchrooms, medical services and first aid, railings, sanita-
tion, stairs, storage, trash, ventilation and wash facilities.

Where a center employs seven or more persons full-
or part~time, OSHA requires that it keep certain records on
forms available from the Administration office. Employee
accidents must be reported and a supplementary report filed
- within six working days after learning of the accident. A
summary report must be completed at the end of a calendar
year. These reports are to be kept at the day care center,
and do not have to be filed with OSHA unless that agency
specifically requests them.

o Ehployee Retirement and Income Security Act

If a center chooses to provide a welfare benefit

~ plan (medical, surgical or hospital care benefits or benefits
in the event of sickness, accident, disability, death or
unemployment) or a pension benefit plan (retirement income or
income deferred to the termination of employment or later),
it may be subject to the provisions of the federal Employee
Retirement and Income Security Act of 1974 (E.R.I.S.A.) 1In
general the law regulates these types of plans by requiring
reporting and disclosure of activities and establishing
standards for the conduct of a plan administrator, called a
"fiduciary". E.R.I.S.A. also gives employees certain rights
including the right of appeal from a denial of benefits and
rights to the "vesting" of benefits after a certain length of
employment. (Benefits are "vested" when they become the
property of the employee and cannot legally be taken away
even if, for example, the employee quits work without good
reason.) The law further regulates the funding and invest-
ments of plans and protects pension benefits when bu51nesses
fail -or the plan terminates for other reasons.

Day care centers with pension plans w111 be subject
to the reporting and disclosure requirements. They will not
be subject in most cases to the requirements relating to.
welfare plans, because the administrative regulations exempt
such plans where they cover fewer than 100 part1c1pants

Day care centers have not participated in retlrement
‘programs in large numbers-to date, preferring to rely on
. Social Security Act retirement benefits for their employees.
Those benefits are now generally regarded as less than adequate
for survival, however, and consequently there will be a
growing need for substitute (in the case of a center which
opts.not to participate in F.I.C.A.) or supplemental retirement
programs for day care workers. The responsiblities of the
center choosing to adopt a plan, and of any organization from
whom a retirement program is purchased will be set forth in
E.R.I.S.A. '
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There are several types of : from which to
choose: '

1. Under a regular pension plar =  loyers contri-
bute a percentage of the employee's salary = .hich the
employee can add his or her own contribution a:d after a
certain period of employment the employee ccmes to have a
vested right in theose contributions;

2, Under a Keogh Plan, ava11ab]< to partners and
self-employed persons. and their employees, u:. to 15% of
income miay be contributed each year, which income will not be
taxed until it is used as retirement income. Benefits cannot -
be received until a participant is age 59 1/2 and must be
taken by age 70-1/2; :

3. Individual Retirement Annuities (IRAs) are
available to persons not in a retirement plan. Participants
contribute up to $1,500 per year which is not taxed until
taken as retirement income. As under the Keogh Plan, benefits
cannot be taken until- age 59-1/2 and must be taken by age
70-1/2. Choosing an IRA is up to the ‘employee, not the
employer. : : . -

4. Employees of not-for-profit organizations with
federal tax exempt status may participate in a tax deferred
annuity. Under this plan,. employers and employees contribute
up to 20% of salary. The employee s contribution may be
deducted from federal taxable income and some states' income
taxes -y

- In selecting a program a day care center will need
to consult with lawyers or accountants knowledgeable in the
area to understand the advantages or disadvantages of each
type of plan. - '

!

{
National Labor Relations Act

A subject which deserves book-length treatment in
the area of wages, bernefits and working conditions is that of
management-union relations under the National Labor Relations
Act (NLRA). Until recently the possibilities c¢f labor organ-
izing among day care workers seemed remote. Centers tend to
be relatively small businesses with familial and service-oriented
atmospheres. In the ‘last few years, however, inflation has
‘made the relatively low wage and benefits packages of day
care employees seem even lower. Even in not-for-profit
centers, employees have begun to seek the relatively stronger
negotiating powers of collective bargaining. Sometimes in
individual centers and often joining with workers in several

. centers, employees have begun to unionize in order to realize
. their rights under the NLRA and to insure that their -economic
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and other needs are gdvanced along with the program, equipment
and other needs of the day care center. . .

. " Employees often become interested in joining a
union whern they feel they are being treated unfairly and when
communications between them and the employer are poor. The
center may lack a fair and effective procedure for resolving
employee grievances; it may be ignoring employee input into
matters of program or budget. Even where good relations
exist, however, a local union drive to organize day care
workers may succeed in your center together with others in
the area. o ’

The NLRA protects the rights of employees to engage
in concerted activities for the purpose of collective bargaining,
to organize, to bargain collectively and to refrain from
these activities. It is illegal for an employer to:discharge
an employee or take other action against him or her where the
purpose is to discourage the exercise of rights under the
Actg This is not to say that an employee who happens to be a
union organizer cannot be fired, but the reason for the
firing cannot be his or her union activities; it must be an

. independent reason relating to his or her work at the center.

Und=r the NLRA, if 30% of the employees in a bargain-
-ing unit authosrize a union to represent them in bargaining,
the National l.abor Relations Board (NLRB) will conduct an
election. You may not lawfully interfere with the formation
or administration of any union or contribute financial support
to it. You may try to persuade your workers not to join a
union, but you may not offer them any berefits or try to
coerce them to vote against the union. This and other aspects
of management-union law are sometimes difficult tao apply in
specific situations. Early in an organization drive you
should consult with an attorney knowledgeable in the area of
labor law to be certain any documents or oral communications
you wish to use are lawful.

Once a union has become the bargaining agent for
employees, a day care operator must confer and bargain in .
good faith and must not refuse to bargain collectively. - Good
faith bargaining does not mean that the center must agree to
the union's proposals. Concessions are normally made by both
sides in the course of bargaining.

"As the employer, you should bargain zs honestly and
as openly as possible. If you claim that the center is . g
financially unable to meet the Union's demands, the union has
the right to see supporting documents such as balance Shﬁﬁts
and profdit and loss statements. )
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The agreement on each individual point should be
written down before moving to the next point. The goal of
bargaining is to enter a written agreement which is to govern
employer-employee relations for a given period of time. If
possible, you may want to associate with other day care
centers in your area and bargain for an area-wide agreement.
An advantage to this procedure is to gain the perspectlves
and 1n51ghts of other centers in the negotiating process.
Another is that one area-wide agreement helps to prevent a
union from concentrating its bargaining on the center from
which it can make the greatest gains, then using that agree-
ment to pressure ("whipsaw") other centers to provide the
same level ofobenefirs. .

‘ The final written agreement may be a simple docu-
ment that leaves details to be worked out in the, everyday
relationship. Usually, however, it will be more complex and
address at least some issues in great detail. Clauses that
ought to be present in a complete contract include the follow-
ing: (1) conditions of recognition of the union. This
should include such matters as whether union dues are to be
paid by check-off (where you agree to deduct dues from pay-
checks and forward them to the union provided that the em-

. ployee gives written, voluntary authorization); (2) Manage-
ment clause.  This is very important especially for the small
day care employer so that disputes can be avoided about the
employer's rights to make déRisions concerning programs and
other policies. An example of an existing management clause
for one group of day care centers, follows.

Each Center shall have the rlght to determine its
program and policies in accordance with policies
established by the Agency for Child Development °”
(H.R.A.) for reimbursement to Day Care agencies,
and to retrench and reorganize its activities and
staff at its discretion, and such decisions are not
to be subject to the grievance procedure or to
arbitration. Subject to the terms of this agree-
ment, each Center shall also have the right to
promulgate working rules and procedures; to hire,
lay off, promote, assign duties to, transfer,
dlsc1p11ne or dismiss employees; to carry out the
customary functions of management; -and to determine
the extent and scope of each Job and to make and
change work assignments.

(3) Wages. 'You may wish to include this in a separate agree-
ment if the contract provides for periodic review, -since such
a review will usually result in changes in wages; (4) Working
conditions. This clause, or separate clauses, will typically
¢cover vacations, holidays, sick leave, emergencies, jury \
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duty, leaves of absence and the like; (5) Health and Welfare.
Often a contract will prov1de for you to deduct amounts ‘from
salaries and pay them in to union health and welfare funds.
Under the Taft-Hartley Act, such sums must be used only for
death, sickness, accident, retirement, medical and unemploy-
ment benefits. A fund must be administered jointly by the
employer and the employees under a written agreement. You
must have :an employee's written authorization to make the.

~ deductions: (6) Grievance and Arbitration procedure. A must

.~ for every agreement, this clause. should define what a grievance’
is (it usually does not include wage disputes) and s.t forth
in detail the process for filing and resolving a grievance.
Many contracts provide for arbitration as the final step of a
grievancé procedure. This means that when an appeal is
taken, ﬁsually by the union, from.the final in-center decision
-about a grievance, the issue can be submitted to an agreed-upon
arbitrator whose decision will bind both parties; (7) Continu-

ation clause. This should set forth an expiration date for
the couiract.

®

A NOTE ON PERSONNEL POLICY STATEMENTS

Even if your centér is not unionized you should
develop clear policiez in all the areas that affect your
employees' work, wages, benefits and discipline--basically
including most of the elements that would be addressed in a
fully-bargained union contract plus any details of work
reqgquirements you wish to communicate. In a small center with
only a few employees you may not need an exhaustive manual to
describe all these policies. As we suggest in Chapter 1V,

" above, however, the larger the center, the greater the need
to communicate your policies clearly and in writing.

Even in smaller centers it is important at least to
set forth job descriptions in writing. It should be a concise
statement that defines the employees' duties and responsibil-
ities, the supervisory structure, the qualifications and
salary and what the employee ‘must do for advancement at the
center. Snuch a document will serve several functions. The
fiost important of these, of course, will be in evaluating an
employee's performance on the job. The document will also be
useful in advertising and interviewing candidates for vacant
positions and will serve as a checklist together with the
other job descriptions to be sure that all the *tasks necessary
to operate the center are covered. A job .description may
alaso be useful as evidence of the scope of an employee's A
responsibilities when a question of liability arises (see 2
Chapter VI).
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Chapter X

PERSONNEL LAW: ANTI-DISCRIMINATION

_ Directors of, day care centers can easily become
confused at the array of laws and regulations coricerning
employment discrimination. The major issue centers must face
in this area concerns what is permissible and what prohibited
in recruiting, hiring and terminating employees. . It may seem
that job discrimination and affirmative action obligations
are fairly remote concerns for day care centers which, as a -
rule, employ more women and minorities than most small busi-
nesses. The fact is, however, that day care centers are no
strangers to lawsuits and agency proceedings instigated by
"disgruntled ex-employees or unsuccessful applicants for
employment. ’ .

3

PROTECTIONS AGAINST CLAIMS: PREVENTATIVE MEDICINE

The best protection against such claims by unsuc-
cessful applicants is a solid understanding of the legal
limits for gquestions employers may ask in the hiring pfocess.
_Any employee vho participates in that process should have in
hand a written guide describing the do's and don'ts of screen-
ing. All involved in the process should be guided by one
standard for all inquiries: namely, whether the information
proposed to be sought is really necessary to evaluate an
applicant's competence or qualifications to do the job s/he
seeks. If the information is not necessary, then the inquiry
should be omitted. - We will discuss below several discrimina-
tion laws of which centers should be aware, and, in anogher
section, some specific kinds of questions which can and
cannot be raised in the hiring process. :

¢

s ' The best protection against discrimination claims
by terminated employees is the maintenance of a systématic
program of employez discipline and careful documentation of
an employee's history and the efforts to work out problems
with that employee. If a center's records show_there was
just cause for dismissal and that proper procedures weres
followed, it will be well fortified against discrimination
claims. ' : ' '

4

A system for discipline that day care employers ,
should follow has developed in the area of personnel adminis-
tration ‘and labor relations. It is called "progressive
discipline”. The aim of this gystem is to foster rational

P
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and open communi¢ation with an errant employee that leads by
gradual steps to more severe disciplinary measures, culminating
.at last with termination, if necessary. When an employee
does not meet the standards of his or her employment s/he
'should be promptly informed of this and help should be offered
within reason to correct the employee's deficiencies. The.
. supervisor should place in the file a memorandum briefly :
- describing the problem and the steps taken; a copy of this
should be given to the employee. Verbal yarnings are usually
sufficient at first, but if the problem persists a written
warning should be given to the employee. If there is still
no improvement,. another memorandum to’the employee should
clearly state the consequences of not changing. Be sure such
a written communication has been given before taking more
severe disciplinary action. 1If there is still no improvement
and you must terminate the employee, do it in writing and
include the specific reasons for your action. Collect all
your written records concerning®the problem and keep -them
filed in one place in case the ex-employee raises a legal
challenge to the termination. ' '

) Some types of misconduct at day care centers will,
of course, call for immediate summary dismissal of an employee,
e.g., striking a child, theft, use of drugs at the center,
etc. If an employee must be terminated summarily, a letter
of termination, again stating reasons specifically, should be
sent as soon as possible and a record made for the files.

A SUMMARY OF THE MAJOR ANTI-DISCRIMINATION LAWS

: The Civil Rights Act of 1969 Title VII (as amended
by the Equal Employment Opportunity Act of 1972) is the major
federal anti-discrimination law. It applies to all employers
of 15 or more employees (thus, many day care centers) and i
prohibits discrimination "against job applicants and employees
because of race, color, religion, sex, ‘or national origin in
any term, condition or privilege of employment. Employers
must post a notice describing how to file charges with the .
enforcing agency, the Equal Employment Opportunity Commission
(EEOC) and must eliminate "artificial, arbitrary and unneces-
sary barriers to employment". Employers of 100 or more
employees must file an annual report (EEO-1) of racial,
national origin, and sex composition of employees by their
occupational categories. '

!

. The EEOC will attempt to conciliate a discrimina-
tion charge made against an employer,. but if that fails can
commence _a civil action in Federal court to enforce the law.
Individuals and organizations acting on behalf of individuals
may file charges with the EEOC. Job applicants and employees
may also sue employers directly in court for alleged discrim-
inatory acts or practices. ‘

o

'S ‘lo1- 107



Employer? pound in violation may be ordered to make
retroactive salary pﬁments and to pay the claimant's attor-
ney's fees and exp\n. 2s a® well as to submit to a court-ordered
.plan for changing \mbloymeht practices to eliminate thdse
with discriminator® _ffacts, T |

Day care ¢ ntarg with 25 or more employees are
subject also to th\ yYeder2l Age Discrimination In Employment
Act of 1967 (as am\n@ed bY the Age Discrimination in Employ-
ment Act ‘of 1978). iy Act provides the same protections as
the Civil Rights A\4"to persons age 40-70 in any area of
employment. ' .

< -

© Day car¢ Qvnths that are federal contractors or -
subcontractors are a,pject to several more anti-discrimina-
tion measures: (L\ xecutive Order 11246 (as amended by
Executive Ordér 1L\7y) reQuires affirmative action programs
(discussed below) &) al)] Federal contractors and subcontractors
with contracts of \1,4,000 or more. Firms with contracts over
$50,000 and 50 or %Q{e emPloyees must develop aud implement
written programs t¥\ e moRitored by a‘'.Federal compliance
agency. The term ‘q ntyaCts" does not- include "grants”, but
day care centers W\ Fed@ral grants are well-advised to
institute affirmats .actiQn prOograms voluntarily -as a pre-
ventative measure \q,ingt claim$ of discrimination. ’

> . P

P (2) Feé§§¢l coRtractors and subcontractors of
$2,500 or more anJ h¢deral.grgnt recipients are prohibited by
the Rehabilitatior Azt 9f£ 1973 - Sections 503 and 504 from
discriminating on tﬁéﬂbasls of handicaps and must institute
afﬁirmative“actioﬂ\gfoqrams to employ and advance handicapped
workers who are q/\ljfied: : ‘ - -

SN (3) Vid} EXA vVeterans' Readjustment Assistance
Act of 1974 - Seé@iég §§Z. Federal contractors and subcon-
tractors are proh%b{;ed ulder thig law from discriminating’in
employment againsﬁ'\¢alified vietnam Era veterans during the
first four years Af\pr diScharg® and against qualified disabled
Vietnam Era veter/uy thyolWghout their work-life, if they have
a 30% or greater Ai\,bi1ity. Affirmative. action programs are -
also required undfy ghig law. . ;

?

-

. . ) i ‘
A NOTE ON ArsxnmgﬁgQﬁ~AgzlgN;ggocRAMé

. . As we‘hﬁy\ digdgsxgd, some day care centers are
under legal obligﬁt§pn £0 establish affirmative action programs
for women or minofiyjex., Even if you are not required to - .
have such a progrﬁm‘ howeéVer, it may be good business policy
to institute such m\psures, . :

Y
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In general, affirmative action programs entail
identifying and changing employment practices which have
discriminatory effects and taking positive steps to recruit

~ and'provide an accepting work environment for women and N
minorities. This means, among other things, that an employer
cannot rely simply on word-of-mouth or walk-in applicants in
recruitlng personnel, since this practice tends to perpetuate
the present make-up of a staff. If groups protected by the
law are under-represented on the staff, the employer needs to
advertise publicly and seek out minority candidates to overcome
the appearance of discrimination. A cemnter shouid in any
case keep careful records of applicants and reasons why they
were not hired, should any charges of discrimination be
raised against them. ., A manual that day care centers may find
helpful in setting’ up an affirmative action program is avail-
.able from the United Stated Equal Employment Opportunity :
Commission, Washington, D.C. 20506, called Affirmative Action,
A Guidebook for Employers,. Vols. I and II.

PERMISSIBLE AND IMPERMISSIBLE QUESTIONS IN HIRING

Selection of employees is the most vulnerable point
in the employment process for an employer concerned on the
one hand to avoid discrimination while on the other to hire
the most qualified candidates. As .we have statéd, a day care
employer should not, as a rule, ask any question that cannot
be justified as seeking information necessary to evaluate an
applicant's qualifications or competence to do the job. ' This
standard should in most cases satisfy what has come to be
known in discrimination law as the "business necessity" test.
Where an employment practice has a "disparate effect" on
protected groups, the courts ask whether the employer can
demonstrate a compelling "business necessity" for the practice

. and whether an alternative nondiscriminatory practice coutd
achi:vé the required resulps. In general an employer can
def:nd against discriminatian charges based on a hiring
inquiry if.s/he can shew (1) a "business necessity" for the
inquiry, or (2). that despite the question no adverse employ-
ment decision was made based on the informatian, or (3) that
the applicant was not qualified for the job on other grounds.

Some of the areas which day care employers may wish
to inquire about include the followfhg:

1. Physical or other qualifications. Regulations
under the Federal Rehabilitation Act prohibit a federal :
contractor or grant recipient from asking applicants whether
they are handicapped or about the severity of a handicap, but
such employers may ask about the applicant's ability to
perform specific job-related functions safely. They may also
ask about handicaps if the questions are part of an affirma-

tive action program or to remedy past discri—‘nation.
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. A.day care center may be concexrned to hire employees
capable of lifting children, playing with them, and generally
sustaining the levels of energy necessary to care for children
through a workday. These criteria may screen out some handi-
capped persons. deral contractors or grant recipients and
other centeégzsﬁsgzct to state laws prohibiting discrimination
against handicapped persons, may have to justify such criteria
on the basis of "business necessity". The question may arise
whether it is actually necessary that every member of the
staff satisfy the criteria in order to run the child care
program. If not, your center may be required to modify its
inquiries accordingly. ' ‘ :

Concerning another physical criterion, a 1978
amendment to the Civil Rights Act makes it illegal to réfuse
to hire a woman on the ground of pregnancy or related medical
conditions. - Questions like, "Are, you pPregnant?", "Do you
plan on having children?" and "List your dependents" and the
like should be omitted.

It is also unlawful to use height or weight as job
criteria unless they are demonstrably related to performance,
since such criteria may discriminate against women, Hispanics
and Asian-Americans. -

: 2. Education and Training. Day care centers
should, of course, ask Questions necessary to determine
whether an applicant is educationally qualified and competent
to care for children. Courts have, however, struck down
requirements of certain levels of education and training .
where there is no evidence that they significantly predict
performance on the job and where they tend to exclude pro-
tected groups. The center should be certain that its educa-
tion and training requirements are in fact related to the job
jt seeks to fill. This does not mean there must be a separate
application form for each job, but that the center should
scrutinize its educational and training requirements for job
relatedness.

3. Criminal Records.’ Because arrest and convic-
tion inquiries may have a disparate effect on minorities,
they must be justified by business necessity under the Civil

' Rights Act. 1If a relationship can be shown between the

behavior for which the applicant was convicted and his or her
fitness to work in a child care center, a refusal to hire
would probably b» upheld. In day care hiring, a conviction
for child-abuse would clearly fit this description but an
arrest for shoplifting, years in the applicant's past, may
not.

toae
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4. Age. It is permissible to ask about date of
birth and age, but a day care center should be careful to -
guard against the use of such information to discriminate
against employees or applicants. :

5. Sex. Again, a center may ask about sex, ,
mar1tal status and the like, but since it is very difficult
to show any relations between these areas and job performance,
the employer should be prepared .to show that the purpose of
the questlon and the use to which it is put are not discrimi-
natory. 'The Supreme Court has noted that hiring discrimina-
tion against women with pre-school children, and not men,
would v1olate the Civil Rights Act.

6. Rellglon An employer may generally not ask
what religion an.applicant is_a member of, but may ask such
questions as whether s/he would be avallable to work on
Saturdays or Sundays. An employer must make reasonable
accommodation to an employee's religious needs, but need not
undertake costly shift changes and the like.

7. Race, National Origin. Questicons in these
areas are highly suspect unless the employer can show that
they are asked in order to implement an affirmative -action
program or remedy past discrimination. Again, careful records
should be kept. If an emprloyer can show an {mprovement in
the percentage of protected groups being hir:d or advanced,
suspect questions and records showing an ind:ividual's race
may be permitted as having an affirmative purpose. If a_..
discriminatory pattern seems to persist or grow worse, ‘how=-
ever, such questions and re—ords may be taken as ev1d nce of
a dlscrlmlnatory employment practice.

. 8. Citizenship. Title VII does not cover alien-
.age; accordingly, an employer may ask whether an applicant is
a citizen as long as the information is not used to discrim-
inate on the basis of race or national origin.

The fact that a_person is an alien does not mean a
day care center cannot hire him or her. Several classes of
aliens are permitted under U.S. immigration laws to be employed
in this country. In some cases the alien's permission to
reside in the country may depend on their having suitable .
employment. You may ask to see an alien's 1-151 Alien Regis-
tration Card (permanent aliens) or their 1-94 Arrival-Departure
Card or other "employment authorized" papers. If a day care
center has questions in this area it should contact the U.S.
Immigration and Naturalization Office. It is up to that
agency, not private employers, to enforce these laws.
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CONCLUSINN

Our discussion of laws relatihg to perscnnel and
the empldyer-employee relationship has necessarily been
selective. A thorough understanding of any of the require-
ments and procedures we have discussed will require a day
care operator to look at the laws themselves and explanatory
materials from the agencies established to enforce them.
Personnel law is also an area of rapid change, and informa-
tion in a handbook like this one will soon be outdated. Our
effort has been to highlight important areas and suggest the
kinds of questions a day care employer should be considering
in his or her employee relations. '

Further reading that may be of help includes: -Day
Care Personnel Management, Southern Regional Education Board,
1979 (available from the Child Care Support Center, 1182
Peachtree Street, Atlanta, Georgia 30309); Loen, Ernest L.,
Personnel Management Guides for Small Business, Small Busi-
ness Administration, Washington, D.C., 1974; and Webb, Stacie
- Jacob et al., "Personnel Handbook for Day Care Centers Sponsorin
Boards and Center Directors, Day Care Council of New York,
Inc., 205 East 42nd Street, New York, New York, 10017, 1980.

&
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Chapter XI

MEDICAL CARE AND TREATMENT

~ INTRODUETION

The area of medical care and treatment of children
at day care centers is heavily regulated by state day care
licensing requirements. These requirements commonly focus on
four areas: (1) the management of emergencies resulting from
sickness or accidents; (2) the treatment at the center of
illness which is not of an emergency nature; (3) adminis-
tration of medication; and (4) health requirements applicable.
to employees. The requirements in'each of these areas are
~directed tuward the basic goal of ensuring the health and

safety of children*wgéi:&:;:y are at thoﬁbenter. :
As'dn the case of any legal obligation, failure to

carry out these requirements in a proper manner involves
potential legal consequences. The principal legal consequence
is in the form of liability of the cénter and its employees
for harm to children caused by negligence in responding to
their health and safety needs. As in other areas of potential
legal liability, such as in reporting (or failing to report)
suspected cases of abuse or neglect (see Chapter XIII),
written policies and procedures can prevent cr greatly reduce
the likelihood of such liability. The following discussion
will highlight the key issues to be addressed in developing
such policies and procedures in each of the four areas listed
above. ’ : Co

THE MANAdEMENT OF EMERGENCIES RESULTING FROM SICKNESS
OR_ACCIDENTS

Emergencies are, by definition,.unexpected. For
this reason, the major focus of policies and procedures
governing emergencies should be on ensuring that if an emer-
gency occurs, the staff of the center will be able-to respond
quickly and effectively. As indicated earlier, licensing
requirements for day care centers commonly specify a signifi-
cant part of the content of such policies and procedures.
Nevertheless, it is essential for a center to supplement
these requirements where necessary so that it has an effec-
tive total system for responding to emergencies.

There are certain key elements which should be

included in any system for handling emergencies at a day care
center. The first is that the employees of the center must
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be adequately trained to administer first aid. Related to
this is the need to ensure that first aid supplies and equip-
ment ‘are readily available at the center. In addition,
employees of the center should be fully informed of their
responsibility to administer first aid and of the procedures
which they must foliow if first aid is necessary. This
information should be made available to all employees and
posted in consplcuous places throughout the center. ~

The second element which should be included in
p011c1es and procedures governing emergencies is a descrip-
tion of the steps which should be taken in the case of an
emergency. These steps typically include at a minimum, flrst
aid, contact with parents and contact with outside medical *
‘personnel. They may also include provision for transportation.:

A clear system for involving parents in emergency
cases is absolutely essential for sound management and for
minimizing the potential for liability. It is also required
by most licensing provisions. Parents should be involved in
a number. of ways. First, they should be notified immediately
of an emergency and given the opportunity, if possible without
endangering the health or safety of the child, to participate
in the needed treatment by providing transportation and
medical treatment.” If this is not feasible, they should be
asked to consent to transportation and medical care. Second,
the center should have on file for each child a consent form .
which authorizes emergency medical treatment and transporta-

tion in the event the parents cannot be contacted when the
energency occurs.

There are several important reasons for involving
parents in the ways indicated. The first is that, in general,
" the greater the involvement of parents in making dec151ons,
providing care and transportation or consenting to care and*
transportation, the less is the exposure of the center to
potential legal liability, since the center is doing fewer
- things which might be done incorrectly. The second is that,
in general, the more that parents feel involved in and in
control of the situation, the less they will feel that any
mistakes made could have been avoided. The third is that
hospitals and medical personnel will generally not treat a
minor without parental consent. Thus, in many caseés, imme-
diate access to medical treatment is greatly facilitated by a
consent form signed by the parents. A fourth reason already
mentioned earlier is that such parental involvement is gener-
ally required by licensing provisions. A violation of such
provisions greatly increases the likelihood of potential
11ab111ty in the event of negligence which harms the child.
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A consent form for medical treatment and transpor-
tation in situations of grave emergency or where .parents
cannot be located should be dated and signed by the parents.
It should be as detailed as possible so that the consent is

"informed", i.e., the parents are fully aware of the nature
of the treatment or transportation for which the consent is
given. It should also be updated periodically so tnat it is
at least within the past six months. If the form satisfies
all of these requirements, potential Jliability resultlng from
a misunderstanding will be greatly minimized.

The polic1es and procedures governing emergencies
should be specific in indicating a physician or nurse who is
available for consultation and a hospitai where a child may
be taken if necessary. They should also indicate procedures
for transportation, including ambulance services, police and
other outside forms of transportation which could be utilized.

One issue which commonly arises in the area of
transportation is the extent to which employees' vehicles
should be available. From the perspective of minimizing
- potential liability, it is best to use an official form of
transportation such as an ambulance for the reason that the
responsibility (and potential liability) for transporting the
child safely is shifted to another party. Occasionally, .
however, the time lost in waiting for an official vehicle to
arrive might' jeopardize the health or safety of the child,
and use of an employee's vehicle might be essential.

To minimize potential liability in this case,’
'several actions can be taken. %1rst the cars of specific F
employees, such as that of the director and of other admin-
istrative personnel could be designated for use, limiting the
potential for liability to a few employees. Second, this use
could be described as a possibility in the consent form
signed by the parents. Third, the role of transporting a
child in an emergency could be written into an employee's job
description or contract so that it is clearly "within the
scope of his/her employment" for purposes of liability insur-
ance covering acts performed in the scope of the employment.
Fourth, the designated employees could be given additional
liability insurance coverage, with the premiums paid for by
the center.

THE TREATMENT OF ILLNESS WHICH IS NOT OF AN EMERGENCY NATURE

As in the case of the management of emergencies,
the licensing regulations of most states require day care
centers to establish written policies and procedures for the
care of children who are ill but who do not require emergency
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care. The content of these policies and procedures should be
similar in many respects to that of the policies and procedures
governing emergencies.

For exampleh parents should be notified of any
illness and be given the opportunity to decide whether the
child should go home. ' Also, transportation for this purpose
should be provided by the parents, if possible. 1In addition,
a parental consent form should be on file which authorizes
routine medical treatment of a sick child by a nurse or
physician. The use of this consent form should be supple-

mented by a conversation with the parents, if they are avail-
able.

The reasons for involving parents in the event of
illness of a child are similar to those discussed above in
relation to emergencies, except that the potentlal for 1liabil-
ity is much less in the case of a child who is ill but who
does not require emergency treatment..

As in the case of emergencies, the policies and

procedures governing non-emergency illness should indicate a

particular physician or nurse who is available for consulta-
tion. Also, if the child needs to be transporteqd by someone
other than the parents, alternative means of transportation

_ should be specified. Of particular importance in the treat-

ment of non-emergency illness is to have clear procedures for
use in the center including the use of a quiet place where,

if necessary, the child can rest, undisturbed by the activities
of the center.

ADMINISTRATION OF MEDICATION -

The administration of medication to children in
emergencies, for non-emergency illnesseand for chronic condi-
tions such as allergies is a contraversial area of child care
which is commonly regqulated by day care llcen31ng regquirements.
One of the reasons why it is controversial is the large
increase in the use of psychotropic drugs to manage the

. behavior of children. From the perspective of potential
“legal liability, the administration of medication involves an

irmative act by a child care provider which can -alter the
metabollsm of a child in a way which is not always susceptible
to 1mmed1ate control.

‘It is particularly important, therefore, that

before admirniistering any kind of medication to a child, a day
care center should be aware of the requirements of the licensing
regulations and should incorporate those requi-rements into
1ts policies and procedures Also, as a’ general rule, medication,
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whether of a prescription or non-presctription category (in-
cluding such things as aspirin or cough medicine), should not
be administered without the written order of a physician
which authorizes the use of the medication. for the particular
child. In addition, no medication, should be administered
without the prior written consent of the. parents. The nature
and content of such a consent should be cimilar to that
described ab0ve in the case of emergency treatment. , «

In addltlon to these orders qnd consents, a center.
should maintaln a written record of theé administration of -
medication to children which includes.the time and date of
each administration, the name of the staff. member administer-
ing the medication and the name of the child. This-is to
ensure proper administration of medication and to provide —
evidence that the medication was administered as specified in
case a question should arise. As a.further precaution, all
medication should b¢ labelled with the child's name, the name
of the drug and the directions for its administration. Drugs
should be stored out of the reach of the children and unused
portions should be returned to .the parents or disposed of.

HEALTH REQUIREMENTS APPLICABLE TO EMPLOYEES

Typically, day care licensing regulations impose
various health requirements on employees, particularly with
regard to infectious diseases. Thus, it is generally required
-that staff members present evidence of the absence of tubercu-
losis, other communicable diseases and health problems which
might impede their ability to work with young children. The .
reasons for these requirements are obvious and it is essential
that day care centers be aware of them and make sure they are
impis«mented initially in the case of new employees and, on a
"¢ontinuing basisain the case of existing employees.

MAINTENANCE OF RECORDS

It is essential that accurate and current records
be kept in the area of health care and treatment. , This is
particularly critical in the treatment of emergencies and the
administration of medication which are the two areas of :
health care particularly subject to potential liability. The
maintenance of accurate and current records serves many
purposes. From a management perspective, accurate and current
records will reduce: the likelihood of improper actions by
employees resulting from ignorance of theé history of the
child's treatment. Such records will also reduce the likeli-
hood of potential legal liability since mistakes will be more
easily avoided if reliable information is available.
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-In the event of an investigation or court proceeding
.resultlng from an emergency or accident, records of the
center will become crucial evidence that.the center and its.
employees acted properly. In this regard, personal diaries
6f employees who were involved in the handling of emergencies
or accidents are very desirable as a future memory aid in the
event that an employee is called upon to testify,. One very
useful procedure to consider is -to have employees who are
involved in responding to an emergency or accident write a
report describing their participation. These reports can
then be referred to at a later date if a controversy arises.
The last chapter of this Handbook will discuss in greater
detail the issues surroundingg the maintenance of records at
the center.

One other consideration should be added to this
discussion of health records. The center should be aware of
and have on file a medical -history of each child, particularly_
in those cases where a child's medical condition might require
special treatment on a regular basis or in emergency situations.
One obvious example of this is a notation of any known allergies
to medication. Other examples involve conditions, like
diabetes or epilepsy, which the center should be aware of
because they will determine the kind of treatment a child
should be given in case of an emergency or illness. For
purposes of potential legal liability, a center will be
expected to be aware of such conditions and to respond appro-
priately to them.
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Chapter XII

ISSUES RELATING TO CUSTODY

~ INTRODUCTION

. Custody issues for day care centers arise most
_commonly in situations where someone other than the person
who enrolled the child in the program claims the right to
take the child out of the program during or at the end of a -
session and the center has no information on file which
“confirms that right. This happens most typically where two
adults who were originally involved in the care of the child
(e.g., as parents) are no longer living together but both

assert a right to some degree of legal or physical custody of
the child.

rA

S

., The situation also arises where the state has
intervened to remove the legal ‘and physical custody from a .
parent who nevertheless asserts a continuing right to visit
the child and take the child home on an occasional basis. In
“this case of state custody, it is freguently a foster parent
in conjunction with a social worker or other representative -
of the agency with custody who was originally rgsponsible for
enrolling the child at the center.
\

These custody disputes can become very complicated
and emotionally charged. For this reason, it is essent1a1
that day care centers adopt clear policies and procedures for
responding to these issues when they arise. The following
discussion describes the legal concepts which it is useful to .
understand in order to deveélop such policies and procedures.

THE DEFINITION OF "CUSTODY"

‘ ‘From a legal perspectlve, there are two types of
custody: "legal" and physical" "Legal custody" refers to
the right and responsibility of an individual or agency to
make decisions on behalf of a child in matters such as educa-
tion, medical treatment and place of residence. "Physical
custody" refers to the right and responsibility of a person
or agency to provide immediate care for the child. For
example, where a husband and wife live together and place
their child in a day care program, the parents have legal
custody and the Center has physical custody while the child
is in attendance. Similarly, where the state intervenes to
protect a child who is at risk of being seriously injured as
the result of abuse or neglect, a court will frequently grant
legal custody to a state agency while giving physical custody

s 12) -
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to a foster home. e difference between-legal’ and _physical .
custody and'the.fﬁc\‘thaf they €an be divided and given to .
anividuals and aﬁe\;ieg (or programs) are concerts which arg=
y ssential to keep i mipd in sorting out.thq’issues relating- (
. to custody which ﬁo\;rOnf day care centers. .. . LD

-
) - a

FAMILY S_ITUATIONWULL IN CUSTODY DISPUTES

There afe ﬂmvaiieéy of fﬁ@ily.situations which are
particularly like’y £o r€S3ylt in custody issues being raised.
They will be desc’”3\pd pFflefly in the discussion which folldws.

- -Divorce a4 Ledal separation .

The mos& ypiaal situations. which cause custody
issues to ‘arise afe 4#her® the adulis who were originally
involved 'in the cAy, of 2 child are divorced or separated.

How clearly the-cﬂshpdy 33sues have been resolved frequently
depends upon the Rryceas Which the adults followed in ending
their relationshif,’ Far ®xample, if a court has been involved
in the divorce or sparafion, it is very likely that the

right of legal anA bﬁy&15a1 custody 'of the child has been

given to one or tAa pthef of the parties- through a divorce
decree, an agreemin incOrtporated into ‘such-a decree or a ,
separation agreemin, whef® a diVorde has not yet taken place. ‘
Increasingly, vario s fofMg of "joint custody agreements" are
being ‘entered ingt\ \yhisk Sound as if they would be more
complicated: than \hv traditional "total custody" arrangements.
Where a court has by, en ifvolved, however, any potential
complications shollly be Minimiz@d since the precise division
of the rights and r_spanfibilities of the parties will gener=-
ally be-set forth ih.a‘d1vorce decree or separation agreement.’

_ " Even if a cour® has not been involved in'a separa-
tion of the partils a wFfitten agreement commsnly is entered
into which define\ %pe p?bties' rights to leysl and physical
custody of the;chilg. +6ince this agreement is in the nature
‘of a contract,. it ig copfldered to be binding on the parties.

In sitult, ong Where 2 formal decree or agreement
exists, it is gen\rylly Pogsible to determine who has the
right to legal "an\ yhy&ical custody by referring to the terms
“of the decree or Agveeneft, ' [n these cases, therefore, where
'a person comes to e ceflter and asserts the right to legal
or physical custod\y of 8 Child, it should be theoretically
possible to detef%ive whbéther the right exists as a matter of
law. Whether sud\ eterMination is desirable as a matter of |,
policy is discusg\q’latef inm this Chapter. .

A
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Informal Separation of the Child's Caretakers

Among the most complicated situations for deter-
mining the actual right to legal and physical custody of the
child are those where the two adults originally involved in
the care of the child subsequently separated without the
involvement of a court or the benefit of a written agreement
relating to chiid ‘custody. Where the adults were married,
their separation is of no legal consequence and both theoret-
ically have equal rights to legal and physical custody even

-though, as a practical matter, the children are living with
only one of them. Where there was no marriage, the law is
unclear regarding the right to legal and physical custody,
although traditionally it has been assumed that the mother
has the right to both. In states which recognize gommon law
marriages if certain conditions are met (such as living
together for a.certain period of time), an informal living
arrangement may result in a common law marriage under which
the rights of the two parties are similar to those conferred -
by a formal marriage (i.e., both parents have equal rights to
legal and physical custody of children).

Custody of a Child by a State Agency
("Wards of the State')

Where a court has intervened in a family to protect
a child in a case of abuse or neglect, it should generally be
~clear from the order of the court who has been given the
legal and physical custody of the child (frequently referred
to as a "ward of the state"). Since this is the most common
situation where the legal and physical custody of a child are
separated from each other, this area can be qQquite complex.

There are two general custody arrangements which
are made in these cases. The first is where legal custody is
given to a state. agency and physical custody remains with the
family where the child has been living (e.g., the parents).
In this case, the extent to which the family is permitted "to
make decisions about the child is governed by the agency with
legal custody. This will vary from state to state and case
to case. Therefore, it will be a particularly difficult area
to be able to determine who has the legal authority to act on.
behalf ¢of the child in a en situation, although the issue
of physical custodz/é;é;ggﬁ:ho can take the child home) :
should generally b to resolve, since the child is
living with the family. :

The second custody arrangement has the potential
for being far morercompllcated because it involves more
parties. This is where the court grants legal custody to a
state agency, physlcal custody to a foster family and "visi-
tation privileges" to the parent from whom legal custody has
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been remobed One issue which must be answered on a case-by-

- case basis is the extent to which the parent who has lost

custody has been given the right to visitation-or to "occa-
sional custody" in the form of weekend or overnight visits or
similar arrangements. Another issue is the extent to which
the designee of the agency with legal custody, e.g., a social
worker, is authorized to take physical custody of the child.

Another issue of a general nature which varies from
state to state is the extent to which foster parents are

- given some of the rights and responsibilities associated with

legal custody, in addition to the right of physical custody
which they are normally given. For example, foster parents
are sometimes authorized to make educational and medical
decisions on behalf of a child. Also, some foster homes are
viewed as "pre-adoptive homes" which may place them in a

~different status from "temporary foster homes".

IMPLiCATIONS FOR DAY CARE CENTERS

Although based upon the above analysis, it may be
possible theoretically for a day care center to determine in
most cases who actually has the right to the legal and physi-
cal custody of a child, such an effort would generally be
impractical and uhde51rable When faced with an irate ‘adult
claiming the right to physical and legal custody of a child,

~ a center must act quickly and decisively to protect the child

and cannot undertake the complex process of decision-making
or enforcement of rights which are usually the specialty of
courts. Nor in most cases, can a center act as a mediator or
counsellor between warring parents.

The only practical recourse left, therefore, is for
the center to have clear policies and procedures to apply to

" each situation as it arises and to act on the basis of infor-

mation on file at the center whi¢h has been collected in
accordance with those policies and procedures. After the
immediate crisis is over, the center can insist that the
person who enrolled the child clarify the custody arrangement
through a court proceeding or other means.

Suggested Policies for Respondlng to
Custody Disputes

An essential component of a policy in this area is
to clarify the status of a child's custody with the person
enrolling the child at or prior to the time of enrollment.
This information should be put in writing and retained by the
center on a form which is 51gned by such person and dated.

.In addition to a statement of who has legal and physical

custody of the child, the form should specify the names (with
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addresses and phone numbers) and relationships to the child
of those persons who are authorized to plck up the child at
the center.

If the person enrolling the child indicates that
there is a custody arrangement or agreement, this should be
spelled out on the form, and supporting documentation such as
a court decree or separation agreement should be asked for
and attached to the form. In the case of children who are
"wards of the state" (i.e., in the legal custody of a state
agency) it would be particularly desirable to have a copy of
the court order and some supplementary information on the
custody arrangement from the agency with legal custody.

Although as a general rule the center cannot and
should not undertake.its own investigation in a custody
dispute, documentation on file can enable the center to act
with greater conviction and forcefulness in refusing to give
& child to an adult who claims a right to custody, but who is
not listed on the enrollment form as someone authorized to
take the child. Also, documentation can be useful to confirm
what the person enrolling the child has said or to clarify it
in cases where tnat person is confused about the arrangement.

Another crucial component of a policy in this area
is a statement which should be given to all persons enrolling
- children at the center which specifies that a child will be
released only tc those persons named on the enrollment form
as being authorized to receive the child. This statement
should make clear that the center will not undertake to
decide who has legal and physical custody of the child if a
dispute should arise, but will rely on the information pro-
vided by the enrolling person.

A policy on custody conflicts should also include
provision for updating the custody information on the enroll-
ment form since custody arrangements are frequerntly modified
by agreement of the parties or court order. 1In all cases
where the custody information is revised, the revision should
be dated and signed again by the enrolling person so that it
is clear that that persnon agrees to'the change.

Suggested Procedures in the Case Df a

Custody Dispute

Assuming a situation where an adult who is not
authorized on the enrollment form to take the child arrives
at the center and demands to remove the child, the center
must have clear procedures in place so that it can respond
effectively. The first step should be to inform the person
that the center cannot give a child to an unauthorized person,
no matter what that person's theoretical rights may be. It
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would be desirable at this point to present the person with a
copy of the policy recommended above (regarding release of
the child to authorized persons only) so that it is clear
that the center is not responding selectively, but is acting
according to a general policy.

- If the person leaves at this point, it is important
to notify the person who enrolled the child that someone has
arrived at the center and demanded to take the child. 1If
necessary, this notification should be followed by a meeting
to clarify the situation so that a similar incident does not
recur.

If the person demanding custody refuses to leave
and becomes belligerant, the program director should consider
involving the police. A decision to invelve the police
requires a judgment which must be made in each case, based
upon the perceived need to protect the staff and children in
- the program. A procedure for protecting the particular child
in question by removing him/her from the center should be in
place in the case of a potentially violent and dangerous
situation.

1Y

THE RELATIONSHIP OF CUSTODY ISSUES TO CONSENT FOR -
MEDICAL TREATMENT AND OTHER FORMS OF CONSENT

The preceding Chapter on Medical Care and Treatment
refers to various consent forms which -a center should have on
file. Obviously, it is intended that these forms be signed by
a person who has the legal authority to act on behalf of the
child. The resolution of the custody issues described in
this Chapter will frequently determine who has such authority.
Ideally, this should be clarified at or before the time of
enrollment when the issue of who is authorized ‘to take the
child is clarified. As in the case of the authority to take'
the child, however, the center must ultimately rely on the
word of the person enrolling the child that that person has
the legal authority to consent on behalf of the child.

LATENESS IN PICKING UP THE CHILD

An issue which is technically related to the area
of custody but which is really quite separate concerns situa-
tions where the person who picks up the child arrives late.

In this case the center continues to have physical custody of
the child even though the session has ended. As a matter of
law, the center's responsibility for the care and safety of
the child continues until theé child is picked up by an author-
ized person. However, it is usually not a good idea to take

o
(@)

-120- 1



the child to the home of a staff member without the parent's
prior authorization. If a center is forced with this situation
and has no prior policy to cover it, the center should inform
~the local police before taking the child anywhere. The

central rule to avoid liability in this area is to stay at

the center with the child until an authorized person picks
him/her up.

A chronic problem of lateness or several incidents
of persons arriving very late (e.g., more than hour) to pick
up the child must be dealt with as serious matters which
jeopardize the center's ability to have the child in the
program. If the problem is a particularly serious one, it
may be appropriate for a report of neglect to be made under
the state's child abuse and neglect reporting statute. “This
option is discussed in greater detail in Chapter XIII on

Responding to Suspected Cases of Child Abuse and Neglﬁct.
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Chapter XIII

RESPONDING TO SUSPECTED CASES OF CHILD ABUSE AND NEGLECT

BACKGROUND

Concern about the incidence of child abuse and
neglect during the past several decades has resulted in the .
passage of child abuse and neglect "reporting laws" by all of
.the states. During the mid-1960s when all of these laws were
first enacted, the reporting requirements were directed
primarily toward the identification in hospitals and other
medical settings of physical abuse of children brought in for
treatment of injuries. As a result, doctors and other medical
personnel were generally the only professionals required by
law to report suspected cases of child abuse.

< Heightened social awareness of the problem of
mistreatment of children by their caretakers in conjunction
with an increased concern for the rights of children during
the past two decades, resulted in a rapid expansion of the
-definition of abuse in most state reporting laws to include
sexual abuse and various forms and degrees of neglect. With
this expansion of the kinds of reportable cases come an
increase in the efforts of state lawmakers to specify addi-
tional settings where abuse and neglect would be most likely
to be identified. These efforts took the form of a broaden-
ing of the types of professionals mandated by law to report
suspected cases of abuse and neglect.

Thus, child abuse and neglect reporting statutes
now commonly include among the list of "mandated reporters"
professionals such as educational administrators, teachers,
guidance counselors and social workers in addition to the
doctors and other medical personnel who were listed in the
early statutes. All of these medical and non-medical person-
nel have in common the fact that their professional roles
regularly bring them into contact with children and their
families. "Child care providers" are frequently included as
mandated reporters either explicitly or within other categor-
jes of mandated reporters such as. "teachers" or "other persons".
Since the law typically makes no distinction between profes-
sionals working in public or private settings, all professionals
in a particular category are required to report regardless of
their employers' public or private status or of the source of
the funding for their agency. . R

Even if in & particular'state child care providers

are not included within any category of mandated reporters,
many reporting laws authorize volnntary reports to be made by
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’“hbn?ﬁandated”reporters:w:This~fact,»combinedw"ithJCQngiim

derations of professional responsibility and ethics to which

most professionals are subject, makes reporting of suspected
cases of abuse or neglect something which must be seriously
considered even by professionals who technically are not
mandated reporters.

Aside from including day care providers within the

terms of their child abuse and neglect reporting laws, a
number of states now provide in their licensing regulations
for day care centers a requirement that a center have written
policies and procedures to govern the handling by employees
of the center of suspected cases of abuse and neglect. These
licensing requirements underscore the fact that it is impera-
tive for the operators of day care centers to be fully aware

of the requirements of the’ child abuse and neglect reporting
- laws in their respective states and to have written policies.

and procedures which reflect that awareness.

OVERVIEW OF THE PROVISIONS OF THE REPORTING' LAWS

. Unlike the area of special education which is

subject to a federal law (P.L. 94-142: "The Education of All
Handicapped Children Act"), the area of child abuse and
neglect is controlled almost completely by state law (the
word "almost" is used because the federal government, through
grants under P.L. 93-247: '"The Child Abuse Prevention and
Treatment Act", exerts some influence over the content of
state reporting statutes by requiring as a condition for a
grant award to a state, that the state's reporting statute
satisfy specified standards). Despite the fact that all of
the states have unique child abuse and neglect reporting
laws, however, there is a sufficient degree of uniformity in
- the basic structure and approach of the laws to permit some

usegul generalizations about their content and their impor-
tance in the daily operation of day care centers. The fol-
lowing discussion will focus on the most important provisions
of these laws from the perspective of day care centers.

The Mandated Reporters; Who Must Report?

As indicated earlier in. this chapter, the list of
mandated reporters in a particular child abuse and neglect
law reflects an effort by lawmakers to ensure that suspected
cases of child abuse and neglect will be identified in set-,
tings where professionals, in the course of their work,
‘regularly came into contact with children and their families.
. The list varies from state to state depending upon how inclu-
sive the legislative sponsors want it to be.” For day care
centers, therefore, the first question concerns the extent to
which employees of the center are required by law to report
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suspected cases of abuse and neglect. For example, the
_center _must determine how many employees are mandated reporters
and how many are authorized to report voluntarily.. A related
question concerns the extent to which employees of the center
who are non-mandated reporters under the reporting law are
nevertheless obliged to report because of requirements in a
professional code of ethics or in a less formal statement of
professional responsibility. As will become clear in a later
section of this Chapter, the answers to these questions are
important in developing the center's policies and procedures
for the handling of suspected cases of abuse and neglect.
Legal Protection Of Reporters:
Immunity From Liabiligx

Aside from. the obvious d;fference 1n legal respon-
SIbllity between mandated and voluntary reportels, the report-
ing laws generally differentiate between the two in the
degree of immunity from liability which is given to each type
of reporter. Thus, in cxder to encourage mandated reporters
to report, state reporting laws commonly provide them with an
absolute or qualified immunity £rom civil and criminal penalties.
A grant of absolute 1mmun1ty';s typically phrased in the
following manner: "no person:so required to report shall be
liable in any civil or cr1minal -action by reason of such
report”. A qualified immunity is worded in a similar manner
expect for the addition of a conditional clause such as the
following: "so long as such report is made in good faith".
The practical difference between the two is that an absolute
immunity precludes the filing of any legal action against the
reporter while a qualified immunity allows a reporter to be
sued but places a much heavier than normal burden on the
party suing to prove his/her case. Thus, for example, a
reporter with a qualified immunity cannot be successfully
sued for ordirnary negligence in making or falllng to make the
report. Instead, the party suing must prove "actual malice"
or recklessness amounting to malice.

Voluntary reporters, on the other hand, are gener-
ally not provided with any immunity or, less fregquently, are
given the ‘qualified immunity Just described. Where no immunity
is given, the person reporting is liable for ordinary negligence

~ in making the report, regardless of whether the report was
made in good faith. The most common reason for denying any
immunity to a voluntary reporter or for granting only a

- qualified immunity to a voluntary or a mandated reporter, is
the concern that a broader grant of immunity might result in
an increase in reports which are frivolous or malicious.
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Legal Penalties For Not Reporting: Fines, Civil
Liabilitx and Professional Consequences

'“‘M*““—‘“—-There~are~three-typas—of_legal_liabiligy_ggggg_
might be imposed upon a mandated reporter who improperly =
fails to report a suspected case of abuse or neglect (volun-

- tary reporters are subject to a different degree of potential
liability which is described below). The first is a criminal
penal{y, usually in the form of a fine. Initially, when the
requirements of the reporting laws were new and not generally
known to the mandated. reporters, there were no criminal

. Penalties for not reporting. Now that the reporting require-
ments have become common knowledge among the mandated reporters,
however, an increasing number of states have added criminal
penalties for an improper faiiure to report.

The second type of liability is a civil judgment in
the form of money -damages on behalf of a child who.was injured
as the result of the negligent failure of a mandated reporter
to report a suspected case of abuse or neglect. A court
proceeding leading to such a judgment would be brought by a
representative of the child such as a parent, other relative
or legal guardian, since the child, as a minor, does not have
the legal capacity to sue. '

Generally, in a civil proceeding for money damages
based upon the negligence of another person, the party bringing
the suit has to prove three things: (1) that the defendant
was negligent (i.e., that a "reasonable professional" under
the same circumstances would have reported); (2) that this
negligence was a direct cause of the later injury (i.e., the
injury to the child probably would not have occurred if the .
report had been made): and (3) that an injury actually occurred.
Once the first element of the case is proved in an action
against a mandated reporter, the other two are relatively
easy to demonstrate. With regard to the first element, a
negligent failure to\report, a finding of criminal liability
(which must be proved\gbeyond a reasonable doubt") would be
sufficient in itself to support a finding of negligence
(which must be proved by'a "preponderance of the evidence",
i.e., 51% of the evidence).

The third type of liability for improper failure to
report is not specifically refq;red to in the reporting laws -
but is nevertheless of considerable concern. This is the
potential for consequences of a professional nature including
‘loss of job for improper conduct ang loss of license or
professional reprimand for violation of a professional code
of ethics or a professional licensinq\requirement. .Although
the actual cases of these professional  consequences are few
in number, they will ‘undoubtedly increase since the courts
increasingly are holding professionals té\a‘higher standard

of conduct in reporting suspected cases of\ebuse and neglect.

N
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: Non-mandated reporters may also be subject to
potential liability for failure to report even though no
criminal sanction can be imposed upon them. This might occur
where the non-mandated reporter is subject to requirements of
professional responsibility or ethics or procedures adopted
by his/her-employer. Violation of such responsibility or
procedure might be the basis for a civil--action for damages
on behalf of an injured child or for the professional conse-— -
quences for improper conduct discussed in the preceding
paragraph.

Another area of liability which is specific to the
day care center rather than to its employees relates to the
failure of a center to have or to properly implement policies
and procedures for the handling of suspected cases of abuse
or neglect. This will be discussed in more detail in & later
section of this Chapter. ' ’

Waiver of the Client's Right To
Privileged Communications

: Another common feature of child abuse and neglect
reporting laws is that which eliminates the protection given
to communications between clients and certain professionals.
These “privikeged'communications" are created by laws and
professional codes of ethics and generally prohibit certain
professionals, such as doctors and lawyers, from revealing -
information given to them in their professional capacity by a
client if the client does not want. the information to be
revealed (the "privilege" is the client's). A similar privi-
~lege frequently governs the marital relationship and allows
one spouse to refuse to allow the other to reveal communica-
tions made in the marital relationship. :

. These privileges, which are designed to protect the
confidential nature and sanctity of the relationships to
which they apply, are commonly waived by child abuse and
neglect reporting laws. . This is because state lawmakers have
decided that the policies underlying the privileges are
outweighed by the need to secure information in cases where
it is extremely difficult to develop evidence of abuse or
neglect because the victim .is too young or traumatized to be
able to provide such evidence. o

The Definition Of A Reportable Case

Most reporting laws define a reportable case in
general terms such as "inflicted physical injury" or "neglect"
and qualify these terms with words such as "severe" to make
clear that generally, the concern of the law is with the
intentional infliction of serious harm (by act or omission)
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of a physical or psychological nature and not with "milder"
cases of injury caused by acts which ‘are considered to be
within "the normai range of accepted discipline".

In addition to this attempt at an objective stan- -
dard for defining abuse or neglect, all statutes include an
eéxpress or implied subjective standard of "professional
judgment" which gives potential reporters wide discretion in

—deciding whether to report a particular case. Thus, the
total standard for what constitutes a reportable case is a
blend of "objective" and "subjective" considerations.

IMPLICATIONS FOR DAY CARE CENTERS

Several legal implications for day care centers v

flow from the legal requirements described above. First, a
Center must enable its employees to fulfill their legal
responsibilities under a reporting law or, in the case of
non-mandated reporters, under a professional code of ethics .
or similar statement of pProfessional responsibility. Second,
a center must be able to hold its employees accountable . for.
negligence or improper conduct in either making a report or
failing to report. Third, a center must protect itself from
civil liability (i.e., money damages) for inappropriate
intervention or failure to intervene. Such liability might

- arise on behalf of an injured child or of a caretaker who
feels wrongfully accused of abuse or neglect and sues for
defamation of character (e.g., libel or slander) or other
forms of personal or financial injury. '

In addition to its legal responsibilities and its
obvious need to protect itself and its employees from poten-
tial liability, a center must also consider the need to-
establish sound management practices and to promote "ethical"
behavior by its employees. Although these considerations are
not technically legal in nature, they obviously can go a long
way toward preventing unwanted legal consequences. ' In general,
an excellent management system coupled with high standards of

~ethical conduct will tend to satisfy or exceed any- legal
requirements. - :

The Need For Written Policies And Procedures

The best way for a center to respond to the legal,
management and ethical requirements which flow from child
abuse and neglect reporting laws is to have written policies
and procedures which describe the reporting requirgmenfk*of
employees of the center and establish an internal Process for
responding to those requirements. Such policties and proce-
dures will give employees the guidaq;e which they need,
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reducing the prcbability of error in the handling of a sus-
pected case of abuse or neglect and enabling the center as an
employer to hold its employees accountable for improper
conduct. They will also reduce the likelihood of potential
liability toward an injured child or "wronged" caretaker.
This is because the best defense against a civil action for
money damages based on alleged negligence is the presence of
written policies and procedures which satisfy legal require-
ments and evidence that these policies and procedures are
carried out generally and were followed in fact in the case
at issue. : ‘

The Content Of Wfitten'Policies And Procedures

o There are certain basic elements which should be
part of any written policy and procedures on reporting sus-
pected cases of abuse or neglect. The first is a clear
description of the legal, professional and programmatic
(i.e., the center's own requirements independent of external
requirements) responsibility of employees to report. This
should indicate who the mandated and voluntary reporters are
and the various immunities from liability, penalties and
waivers of privileged communications which apply to them.

A second element should be as clear a statement as
possible of the definition of a reportable case of abuse or
" neglect, based upon the language of the reporting law, court
interpretations of that language and ¢uidelines from the
agency to which the report must be made. Frequently, assist-
ance with this aspect of the policy and procedures. (as well
as o .ers) is awvailable from various public and private
agencies at the state and federal levels which provide tech-
nical assistance in the areaz of child abuse and neglect.
Particularly useful information from those sources could be
appended to the policies and procedures or otherwise distri-
buted to all employees.

A third essential element is a description of the
internal process for deciding whether to report a suspected
case of abuse or neglect and how a report should be made. An
initial consideration in developing this description is to
decide who should be involved in making a decision on whether
to report s particular case. For example, the decision to
report could be 'left to one person or could be made the
result of a team effort, as in the case of the "trauma teams"
.~ which have been created for this purpose in many hospitals.
Another variation would be to have a potential reporter meet
with the director of the center or his/her designee.

, Once it is decided who will make the decision, the
next element to includegis a statment of who will make the
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report. For example, some reporting laws state that an
employee of a facility such as a hospital may report to an
administrator who may make the official report on behalf of
the facility. Even if su¢h a pProcedure is not specified in a
state law, it could be incorporated in a center's’procedures -
as'a way of facilitating the proper management of suspected
causes of abuse or ?eglec;. .

4
L3

Another relatad consideration in developing proce-
dures for reporting relates to the immunity from liability
' generally given to mandated reporters and commonly denied to
voluntary reporters. If such a distinction is made in a
particular state, it might be desirable to provide in the
procedures that only mandated reporters in the center will
actually make reports. Tr'g will reduce the poténtial for
liability in the event of an improper report.

Since the reporting of a suspected case of abuse or
neglect is obviously a very serious and delicate matter with
regard to the child's caretaker, the wprocedures should provide
for the possibility of contacting the child's caretaker prior
to making a report, if this.is considered desirable and not
dangerous to the child. Conversely, if the child is considered
to be subject to an immediate risk of be#ing injured or other-
wise harmed, provision should be made for an immediate report
,and temporary removal of the child to a safe place until the
agency receiving the report (or the police) can arrive to
take physical custody of the child.

- . ‘ .
. : In anticipation of future court sppearances if the
report results in a court proceeding or in threats of civil
action by an indignant- caretaker, it is essential that careful
records be kept of "everything related to the report. Alg%ough
the question of what to include™in records will be discusdged
in detail in a later chapter, several points should be empha- §
sized here. First, all oificial records should be Zactual in
nature and should avoid stating conciusions whic!: are not
clearly based on facts. Second, gratuitous st-.cements about
the personality of the chilc or caretaker should be avoided
unless they are factual s‘-¢e they could become the basis for
a claim of defamation »f :su.racter. Third, employees involved
in a case which is .ikely to be reported should maintain
detailed personal rc:es as a memory aid. This kind of .
personal diary is gencrally exempt from requirements giving
parents and others access to information about the child.

: A final section which should be included in the °
description of procedures is one which gives all employees an
overview of the state system for handling reports of.abuse’

and neglect. 'Thus, for ex:mple, the procedures should describe
the agency to which the report goes, the kinds of actions



which that agency is likely to take and any potentizl future
involvement of the employees of the centexr who were involved
with making the report. Such future invslvement might include
being a witness in a court proceeding to determine how the
case should be handled over the long term. This kind of
overview should give employees a sense of their roles in the
total system and, hopefully, will allay concerns about being
involved with particular cases. ¢ ’

¢ v ' / »
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, Chapter XIV

SERVING HANDICAPPED CHILDREN

INTRODUCTION

During the past decade, two major federal jaws have
been passed to assist handicapped persons in gaining access
to a variety of publicly financed services, such as education.
The first of -these, Section 504 of the Rehabilitation Act of
1973, prohibits discrimination on the basis of handicap by
any program that "receives or benefits from" federal financial
assistance from the Department of Health and Human Services -

. (Regs. for Section 504, paragraph 84.2). The second, P. L.
94-142 ("The Education of All Handicapped Children Act"),
requires that a free, appropriate and publicly financed
education be provided to handicapped children within a speci-
fied age range. This range includes-children from age three
if such:inclusion of three, four. and five year olds is not

"inconsistent with state law or practice.or the order of any
court, respecting public education [for that age group] in
the state" (Regs. for P.L. 94-142, section 121a.122). As a
result of this " law, many states are now providing serv1ces
for this group of "pre-school age" children.

The federal regulations for both of these laws were
issued in mid-1977 so-that, as a practical matter, these laws
have been vigorously implemented only during the past three
to four years, although a certain amount of planning at the
‘federal and state levels occurred prior to that time, after
the enactment of these laws by Congress. These laws and.
their regulations and the efforts on behalf of handicapped
people .which caused them to be enacted are reflected in
general terms in the recently approved (March 12, 1980) Day
Care Regulations of the Department of Health and Human Services
(referred to in this Chapter as DHHS). They are also reflected
more specifically in the day care licensing regulations of
many states and in the laws and regulations governing special
education in all of the states.

‘Altlough the federal laws and regulations are too
new to allow for any accurate determination of their total
impact on day care centers, certain effects are clear. The
first is that one of the laws, P.L. 94-142 is a "funding law"
which is a potential source of funds for day care centers who
wish to serve handicapped children and are.located in states
which include three, four and five year olds in the group of
children entitled to receive a publicly financed education.
Even if this age group is not included in a particular state,
every state must prOV1de for payment for some services in
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pPrivate day educational programs for children up to age
eighteen (and through twenty-one if the state includes the
age group from eighteen through twenty-one). Thus, funding
may be available for a center which chooses to provide an
educational program for this older age group.

. .

A second effect which is more legal in nature is
that centers which receive any financial assistance which
originates from DHHS must make their prograhs accessible to
handicapped persons and otherwise comply with the require-
ments of Section 504 of the Rehabilitation Act of 1973,
referred to above. Ih addition, centers which receive public
funds for the provision of special education must conform to

the applicable requirements of P.L. 94-142 and its counterpart
in state lgw. _ :

The legal implications of these federal and state
laws and regulations for day care centers will vary depending
upon the source of a center's funding. For this reason, the
analysis which follows divides centers into three categories:
(i) those which do not receive financial assistance from
DHHS; (2) those which receive financial assistance from DHHS
but do not receive public funds for the provision of special
education; and (3) those which receive public funds for the
provision of special education as a part of their total
funding. 1In addition, this Chapter will incluce a general
.comment at the end on the legal issues peculiar to centers
which serve handicapped children, regardless of the source of
funding for the center. :

Centars Which Do Not Receive Eingncial-Asaistance
From DHHS Or From Public Funds For The Provision
Of Special Education

- The first category of day care centers is subject
to the least regulation by federal and state law. In general,
centers in this category are subject only to those provisions
concerning handicapped children which might be contained in -
the state licensing regulations for day care centers. In
addition, they may be subject to various requirements concern-
ing the handicapped which are in special state laws governing
the removal - of architectural barriers or in local permit
ordinances and codes concerned about the health and safety of
handicapped persons in premises for which various permits are
issued. ' The degree and applicability of these kinds of
requirements will vary from state to state and in some cases
from locality to locality within a state.

- Since the licensing requirements apply to all day
care centers regardless of their source of funding, even
centers which are funded totally from private sources must
comply with them. This is also true for the special state
laws and permit requirements which might exist.
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An example of the type of licensing regulation
which a center may encounter in this area is one which re-
quires the center to evaluate, provide a program and other-
wise adapt its program to the needs of a child at the center
who is identified as having a substantial likelihood of being
handicapped. If such a child is at or above the age when
publicly financed special education is supposed to be provided
under federal and state law, the regulation may require a
center to refer the child to a public educational program for
purposes of an evaluation preliminary to public financing.

Similarly, there may be a requirement that a center
notify local school systems when any handicapped child served
by the center is about to reach the age of entitlement to a
publicly financed education so that advance planning may take
place. Most of these kinds of requirements are designed to
coordinate services at the center with publicly financed
services under the state special education law. -

Another type of provision which may be found in
licensing regulations requires a center to meet special .
standards with regard to staffing and program accessibility
in addition to the regular licensing standards if the center
wants to admit handicapped children. This kind of provision
reflects an effort by the licensing agency to regulate services
for handicapped children in cases where there would be no
other form of regulation because the source of the center's
funding is private. :

Centers Which Receive Financial Assistance From
DHHS But Do Not Receive Public Funds For The
Provision Of Special Education

A center which receives financial assistance from
DHHS automatically becomes subject to the requirements of
Section 504 of the Rehabilitation Act of 1973 and its regula-
tions. This type of center is also subject to the require-
ments applicable to the first category of centers described
above since all centers are subject to those requirements.
In addition, if a center receives funding from any of the
sources listed in Section 71-2 of Subpart A of the Day Care
Regulations of DHHS, it will be subject to the few general
provisions in those Regulations which relate to-handicapped
‘children (see, however, the note on p. 112, supra). These
sources include, for example, Titles IV-A and B and Title XX
of the Social Security Act.

The Regulations for Section 504 provide with regard
to a "preschool education or day care program or activity"
which is subject to the Act that it "may not, on the basis of
handicap, exclude qualified handicapped persons from the
program or activity and shall take into account the needs of
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such persons in determining the aid, benefits or services to
be provided under the program or activity". The precise
meaning of this clause is unclear and is still being inter-
preted by the courts in individual cases. At a minimum,
however, it probably requires a program to ensure physical
access and to have a program design which is responsive to
the needs of a handicapped person. The issue which is being
hotly contested,* mainly in the area of higher education, is
the extent to which a program must adapt itself and spend
funds to meet this type of requirement. For example, one
‘case pending before the United States Supreme Court raises
the issue of whether a deaf student must be provided with an
interpreter at an institution of hicher education.

The Day Care Regulations of DHHS are fewer and far
more general than the regulations for Section 504. The Day
Care Regulations require that day care centers to which the
regulations apply shall include in a written plan of services
"a description of activities children engage in and how those'
activities meet their developmental needs, including the
special needs of children in the center who are multilingual
or handicapped". Also, the State Agency responsible for
federal day care funds is required to include within its
statewide plan for training of day care provid-rs the subject
of "day care for handicapped children". :

Centers Which Receive Public Funds For The Provi-
sion of Special Education As Part Of Their Total
Funding

This category of centers is subject to the require-
ments discussed above for the first category of centers and
those which apply to the second category if, in addition to
receiving public funds for the provision of special education,
they also receive financial assistance from DHHS. Because '
they receive public funds. for the provision of special educa-
tion, they are also subject to the requirements of P.L.
94-142 and its state counterpart.

. These special education laws require an extensive

array of procedural and programmatic elements but they are
primarily oriented toward public school programs. Private
programs are less regulated, but nevertheless must satisfy a
substantial number of requirements. Depending on the special
education law of a particular state and on its day care
licensing regulations, these requirements might involve only
the licensing agency or they may also involve a special
education agency. To some extent, this may be determined by
the proportion of handicapped children in a program.
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Typical requirements which must be met by a center
which receives public funds for serving handicapped children
are: (1) additional licensing or approval either by the
licensing agency or a special education agency; (2) a liaison
arrangement with the public sector for purposes of monitoring
the child's progress; (3) special staffing requirements; (4)
extensive involvement of parents in decisions about the
child's program; (5) special requirements relating to main-
tenance of pupil records, whch will be. discussed further in
the next chapter; (6) periodic reviews and reports to the
parents and to a public agency, such as a- local school system;
(7) involvement in periodic evaluations of the child; and (8)-
special requirements with regard to facility, equipment and
transportation. In general, the requirements reflect an
effort to hold private programs to standards which are roughly
equivalent to those which public programs must satisfy and to
establish an effective system for monitoring compliance.

Legal Issues Peculiar to Centers Which Serve
Handicapped Children

The legal standard of care to which all day care -
centers are subject in providing for the health and safety of
handicapped children is similar in most respects to that
described in preceding chapters in relation to other children
served by the center (e.g., emergency health care must be
available, child abuse and neglect must be reported, consent
forms from parents must be on file, and so forth). There are
three areas of difference, however, which result from the
fact that a child is handicapped.

The first is that many procedures which apply to
non-handicapped children will have to be adapted to the needs
of a handicapped child. . For example, consént forms for the
use of 'transportation may have to be tailored to a particular
vehicle. In general, the program will have to incorporate
those adaptations which are required because of the nature of
the child's handicapping condition.

The second difference results from the assumption
that if a child is handicapped, he/she will be more suscept-
ible to being injured in situations where ordinary standards
of care are applied. Thus, for purposes of potential legal
liability for negligence, the center will be held to a higher
standard of care than usual in serving handicapped children.

A Y

The -third difference, related to the second, results
from the additional licensing and other-requirements which
will generally apply to a center which services handicapped
children, particularly if it receives public funds. The very

hY
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existence of these additional requirements w:.ncreases the
possibility of negligence and, therefore, subjects the center
to a higher standard of care than usual.
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INTRODUCTION '

Day care licensing regulations commonly include
requirements relating to the maintenance of records at the
center. If a center receives public funds for the provision
of special education, it will also be subject to federal and
state laws and regulations which include requirements relat-
ing to the maintenance of educational records. In addition,
there are some basic rules of law and common sense which'
apply to this area.

This Chapter will review some basic principles’ *
which should be the basis for a system of record-keeping and
will- then analyze those principles in relation to the three
main categories of records maintained by day care center:

(1) business records; (2) personnel records; and (3) records
about the children and families served by the center. This
analysis will refer to applicable federal and state laws.
The final section of this Chapter will discuss the general
right to privacy which should be guaranteed to the children
and famllles served by the center.

BASIC RULES GOVERNING THE MAINTENANCE OF RECORDS

There are several basic rules which are applicable
to the keeping of records in day care centers. For convenience
they can be divided into three areas of concern: (1) content;
(2) access, and (3) storage.

With regard to content, the basic rule is that the

- records should contain only that information which is neces-
sary, i.e., information required by law and by the need to
operate the center in an effective manner. 1In general,
information in the file should be factual in nature and
should avoid the statement of opinions which are not clearly
drawn from facts which appear in the file. Particularly to
be avoided are comments about the personalities of children
and their families and employees of the center, unless those
comments are essential to the provision of ‘services and are
factual in nature. Gratuitous, non-factual negative state-
-ments about individuals can be considered libelous and may
subject the person who made the statement and the center to
civil liability for damage to the reputation of the person
about whom the statement was made.
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v On the other hand, factual statements about an
employee's job performance or a child's behavior may be
nccessary to document later actions by the center and should
be in the file. For information of a "borderline nature"
which is important but potentially inflammatory if placed in
the file, one possible recourse is for the person who had the
information to keep a personal, private diary. A diary of
this sort, when maintained privately and not shown to others,
is generally exempt from most requirements of access to
records.

- There are two basic rules relating to access to
records. The first is that, as a general rule, all informa-
tion in the files is confidential. The second is that access
to a file should be given to a person who is the subject of
that file (or to a parent in the case of a Chlld) This
rule of "free access" to the person who is the subject of the
file underscores the need to ensure that the content of the
file is approprlate and accurate. .

- Several general rules apply to the storage of
records. First, the records should be secured against loss,
defacement, tampering or unauthorized use. Second, they '
should be reviewed periodically and updated through the
‘addition of new information and the removal of obsolete or
1nappropr1ate material. Third, after legal requirements
governing the duration of maintenance are satisfied, they '
shoyld be destroyed or otherwise removed (e.g.,;given to the
agency which required them to-be kept). Fourth, a permanent
log should be kept in personal files, indicating the name of
any person to whom information was released.

All of these rules should be set forth in a policy
statement and given to persons to whom the policy is directly
relevant such as employees and parents of children served by
the program.

BUSINESS RECORDS

In general, business records are the private property
of the center and access may be limited to board members,
authorized personnel and licensing authorities, if they are
authorized to see them under state law. If a center receives
public funding, it must make its records available to the
funding agency, upon request. Business records must also be
made available if subpoenaed by a court.

k4
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PERSONNEL RECORDS

These records are of a personal and confidential
‘nature and access to them should be limited to authorized
administrators. An employee should have free access to
his/her record. - :

o One exception to this general rule of confidential-
ity concerns requests for job references. The employer has
the right to express an opinion about an employee. But that
opinion must be carefully limited to the employee's per-
formance on the job and should not go beyond that into irrele-
vant personal matters or information. Also, information in
the file of a personal nature should generally not be released
without the employee's consent unless it is clearly and
directly related to .job performance. One precaution to take

“when an employee is leaving the job is to have the employee
sign a release allowing the employer to reveal any and all
information in the file. This will reduce the cmployer's _
burden to decide which information is appropriate to release. -

/
As in the case of business rectrds, employee records
can be subpoenaed by a court and the center must provide
them. Failure to provide them can result in a finding of
"contempt of court".

RECORDS ABOUT THE CHILDREN AND THEIR FAMILIES o

As in the case of the other categories of records
discussed, records about the children and families served by
the center should be strictly confidential. Access should be
limited to the family of a child who is the subject of a
record, authorized staff and outside agencies with the legal
authority to review. the records. As in the area of personnel
records, this degree of access makes it very prudent for a
center to strictly control the content of the files, limiting

it to information which is necessary.

: If a center is receiving public funds for education,
it will be subject to the Family Educational and Privacy Act
of 1974 (sometimes referred to as the "Buckley Amendment")
which requires the confidentiality and access discussed in
the previous paragraph. If the funding is for special educa-
tion services, there are additional requirements in federal
and state special education laws which generally parallel
what has already been said.

One exception to the general rule of confidential- °
ity is a situation of suspected child abuse or neglect.
Here, the requirements of the child abuse and neglect.report-
ing laws supercede the right to confidentiality of the family
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and allow information to be revealed concerning alleged abuse
or neglect. As indicated in Chapter XIII on Responding To
Suspected Cases of Child Abuse and Neglect, the center and
its employees are generally protected from liability for
releasing information in these cases through a special im-
munity included in child abuse and neglect reporting laws.
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